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fee had The court also had anrecord. trial oppor-any prior
trialto that theobserve both men. We cannottunity say

court abused its discretion in the sentences.imposing

overruled.Exceptions

All concurred.
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Kenison, The issue in this case whetherisprimaryC.J.
a on which a search warrant wasofficer’s affidavitpolice

to theissued contained sufficient facts establish constitutional
whetherof cause. A further issue isrequirement probable

hadthe met its burden of that the defendantState proof
of certain in violation of RSA 318-custody marijuana plants

1969,I A criminal(2) 1972) (Laws 421:1).(b)B:26 (Supp.
hewas filed the defendant thatcomplaint against alleging

27, inhad of controlled on 1973apossession Augustdrug
New the defen-Plymouth, Hampshire. Upon arraignment

dant entered a of not waived aand trialguilty by jury.plea
At a the defendant entered asubsequent arraignment, plea
of in for a recommendation theexchange byguilty prosecutor

however, indicated(Perkins,as to The Courta sentence. J.),
notto the it would follow the recommendationdefendant that

him of In advanceand to withdraw hispermitted plea guilty.
trial, evidenceof filed a motion tothe defendant suppress

ato Afterseized the a search warrant.by police pursuant
the the defen-the court denied motion tosubjecthearing

held,A and the defen-trial wasdant’s jury-waivedexception.
to theThe defendant’sdant was found guilty. exception

to all otherdenial of his motion andsuppress exceptions
the of the reserved and trans-course trial wereduringarising

ferred.
lived 7 WarrenThe record reveals that the defendant on

con-in a whichStreet in NewPlymouth, Hampshire building
— two the level andabove streettained several apartments

one The were the defen-below. former leased torespectively
to themother and his brother. The latter was leaseddant’s

Ellen There was evidencedefendant’s girlfriend Murdough.
of boththat time in thethe defendant apartmentsspent

wereThehis mother and Miss marijuanaMurdough. plants
inthe to a search warrantdiscovered by police pursuant

ofa room to the rear Miss Murdough’s apartmentadjacent
noton level. This room could be enteredthe lower directly

Rather, obtainedcould befrom her access onlyapartment.
frominto the roomdooreither from a leadingpadlocked



433

on Missa common which Murdough’s apart-hallway opened
the meansand on Comeau’sment Mrs. (throughapartment

frominto the roomfrom a doorof a or leadingstairway)
of theshed in the reara building.

con-was issuedThe on which the search warrantaffidavit
onthe chieftained information tooffered Plymouth police

27, statedan undisclosed informant and1973August by
informant, hason who“I have information based a reliable

andin the led to the arrestinformation whichpast given
within theconviction of five for (sic) pastburgularypersons

(14)who or fourteen(13)two has seen thirteenyears,
the8 to inabout ft. tallmarijuana dry apart-plants hanging

St.,ment of Richard Comeau located at 7 Warren Plymouth,
oflevel has a setis street andN.H. This belowapartment

the to the outsidestairs from street down porch.leading
room,bath, bedroom, aThe consists of a aapartment living
[lejadswhichwhich offkitchen and another room is hallway

this affidavitfrom the kitchen.” The chiefpolice presented
oralto and additionalJ., testimony.Murphy, provided

matter, thecontendsAs a the defendantpreliminary
itaffidavit was defective because althoughconstitutionally

rela-in informationthe informer’s successspecified providing
refer-tive to it failed to his inestablish reliabilityburglaries,

ence to We of constitutional mandateoffenses. know nodrug
ininformer toan be a reporting specificrequiring specialist

of crime. An informer’s reliability primarilytypes depends
on accurate andhis to facts in an timelyproven ability report
fashion.

is that the affidavitThe defendant’s argumentprimary
to thefacts informant’s conclu-insufficient supportcontained

atin the room 7 Warrenthe Streetthatsion adjacentplants
He out that the affidavitwere marijuana plants. merelypoints

or(13)the informant saw “thirteen fourteen (14)thatstates
8 tall to in theabout ft. drymarijuana hanging apart-plants

attention to the ofHe also draws cross-examinationment.”
he notchief in which it was revealed that hadthe pólice

for more detailed ofthe informant a descriptionpressed
The defendant claims that the chief’s failurethe policeplants.

or the thediscover factsto underlying preventedspecify
from an to theasmaking independent judgmentmagistrate



434

existence of probable cause N.H. Const.and thus violates
I, 19pt. Texas,art. and the standards set forth in v.Aguilar

(1964),378 U.S. 108 States,and v. United 393 U.S.Spinelli
(1969).410

We persuaded by argument.are not this The alleged
marijuana plants bydescribed the informer beingas,were

feet toeight hanging dry.tall and It is common knowledge
to involved with the ofpersons prevention drug abuse that

marijuana planta mature will to thisgrow height and that
marijuanathe of thedrying plant necessary stepis a in the

production cannabis-typeof certain RSA 318-BT IVdrugs.
1973).(Supp. The could have decidedmagistrate properly

from this evidence that there was a substantial likelihood
marijuanathat were inplants being kept the at 7building

573,Harris,Warren Street. United States v. 403 U.S. 577-80
(1971); Nickerson, 47, 50, 648,State v. 114 N.H. 314 650A.2d
(1974); Moreau, 303, 307, 764,v.State 113 N.H. 306 A.2d

(1973); (1960).257,766 States,v. United U.S.362 270Jones
The marijuanadefendant that thesuggests alleged plants
could have been corn or sunflower plants, commonlywhich
grow to eight feet in height, and that theurges possibility
of misidentification probablevitiates the An applicationcause.
for a search warrant not requiredis to contain facts sufficient

proveto beyond a reasonable doubt that contraband will
be found in a particular location. It toenoughis establish
a strong probability that the allegedfacts are true. United

(1965);Ventresca, 102,v.States 380 U.S. 107-09 H.2
§ (5thUnderhill, 1956,Criminal Evidence 411 ed. Supp.

1969).
The the faileddefendant’s final contention is that State
prove necessaryto all the elements for a violation of RSA

(b) (2) 1972) (Laws 421:1).1969,I This(Supp.318-B:26
requires prove beyondstatute that the State a reasonable

(1)doubt that the defendant had of the natureknowledge
(2)of the he of indrug, knowledge presencethat had its

(3)vicinity custodyhis and that he had of the anddrug
Colcord,exercised dominion and control over it. v. 109State

(1968).231, 233, 80,N.H. The defendant con-248 A.2d 82
cedes that the State sustained its burden on the first two
elements, toargues prove beyondbut that it failed a reason-
able custody marijuanadoubt that he had of the plants.
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thattoevidenceThe theState introduced provefollowing
First,thethe had ofdefendant plants.marijuanacustody

adefendant wasthat theMiss admitted frequentMurdough
and wasvisitor, in hervarioushad apartmentnightsspent

in her absence.to use the Althoughapartmentpermitted
one to the Missthere was key Murdoughonly apartment,

theto enterthe defendant was ablestated that through
hebathroom window. The thatchief testified person-police

had the in out of theobserved defendant andally going
“at least times” in the monthsapartment fifty eight previous

to the been informed a who col-search and had personby
lected the rent at 7 Warren about two monthsStreet prior

theto search that it was the defendant and Missoccupied by
47, 52, 314 A.2dNickerson, 114See N.H.State v.Murdough.

648, a651 servedHe he had(1974). also testified that capias
8,on onthe defendant March 1973 at Miss Murdough’s

found him inand unclothed in bed the bedroom.apartment
Second, recor-the defendant admitted that he owned a tape
der, two car batteries and items which whereseveral other
found in the the of Thereat time the search.apartment
were also several articles of men’s in the apartment,clothing

Third,their actual never established.wasalthough ownership
the defendant was aware of the of the marijuanapresence

hebecause was in the on the ofapartment night August
22,or 1973 when with the21 Chimileski arrivedWayne plants

Fourth,and stored them in the room. Miss Mur-adjacent
testified that both she and the defendant storeddough per-

sonal in the room. this roomadjacentbelongings Although
was the to the onlock was a chain whichpadlocked, key key

to Miss This chain also containedbelonged Murdough. key
a to her and to her Thereautomobile. waskey apartment
evidence thethat defendant borrowed the chain tokey oper-

Fifth,ate her car while the was in themarijuana building.
warrant,when the executed the search the defendantpolice

was found in Miss Murdough’s apartment.
We believe thethat evidence and all reasonable inferences

could be found to a reasonable doubt thatprove beyond
the defendant had of the Statemarijuanacustody plants.

647,Cote, 650, 687,v. N.H.113 689 (1973);312 StateA.2d
19, 325,v. 113 N.H. 300 He(1973). wasCasey, A.2d 326
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frequenta in and wasapartmentvisitor Miss Murdough’s
adjacent room.presenceaware of the of the in theplants

onkeythe to the room not to himAlthough was available
occasions, Mur­all it with Miss.plain relationshipis that his

he thedough was such that it could be found that entered
plantsroom and over theexercised dominion and control

Katz,when she in the Narcoticapartment.was Possessionof
Statutes, Rev.under U. Miami L.State and Federal 25Drugs

312(1971);306, Stevens,Whitebread & PossessionConstructive
not, Rev. 751in 58 Va. L.Narcotics Cases: to have and have
§(1972); (1963,Annot., 810, 1968Supps.91 3A.L.R.2d

1970). custodyand thatrequirementThere is no absolute
Bernheim,of of Narcoticsdrugs be exclusive. D. Defense

§ §§ 19(1974).(1973); 948, 3,Annot.,1.11Cases 56 A.L.R.3d

overruled.exceptionsDefendant’s

All concurred.
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