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frequenta in and wasapartmentvisitor Miss Murdough’s
adjacent room.presenceaware of the of the in theplants

onkeythe to the room not to himAlthough was available
occasions, Mur­all it with Miss.plain relationshipis that his

he thedough was such that it could be found that entered
plantsroom and over theexercised dominion and control

Katz,when she in the Narcoticapartment.was Possessionof
Statutes, Rev.under U. Miami L.State and Federal 25Drugs

312(1971);306, Stevens,Whitebread & PossessionConstructive
not, Rev. 751in 58 Va. L.Narcotics Cases: to have and have
§(1972); (1963,Annot., 810, 1968Supps.91 3A.L.R.2d

1970). custodyand thatrequirementThere is no absolute
Bernheim,of of Narcoticsdrugs be exclusive. D. Defense

§ §§ 19(1974).(1973); 948, 3,Annot.,1.11Cases 56 A.L.R.3d

overruled.exceptionsDefendant’s

All concurred.
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Reichert, for thebrief andEdward orally, plaintiffs.byJ.

brief, for defendant.theEl. byKeough,George

is whetherThe issue in this casemainKenison C.J.
the de-in thatcourt its discretionthe trial abused finding

ofaandfendant had parcelunreasonably graded paved
so to direct theto the asland adjacent plaintiffs’ property

toward their andof and snowflow rain buildingsmelting
Theto them.thus plaintiffsdriveway, causing damage

for relief andan action damages againstinjunctivebrought
withthe Court (Bois,After a trial J.)the defendant. by

view, ofin favor thea was rendereda verdict plaintiffs
the defend-$4,400. The court deniedin the amount of

ofthe coursethe actionmotion to dismissant’s during
verdict, and reservedto set aside thetrial its motionand

thereto.transferred itsand exceptions
inof of land Gor-the owners aThe are parcelplaintiffs

store,ham, and awhich a aonNew garageHampshire
1971,ofIn andare located. July Augustdrivewaygravel

to theand a lotthe defendant adjacent plain-pavedgraded
for itstotiffs’ patronsparking spacesproperty provide

evi-introduced considerableTheand employees. plaintiffs
in-the of the lotdence that substantiallyadjacentpaving

creased the amount of rain and snowmelting discharged
tofrom the lot onto their and causedproperty damage

their and driveway.buildings
First, from Steve Wood-there was atestimony surveyor,

ward, dif-thecausedthat the of thegradation pavement
into oneto collect and concentratefused surface waters

there-on andof the propertypoint plaintiffs’discharge
theinto basin atdown their a catchafter flow driveway

MicucciThe and abottom. Joseph neighborplaintiff
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Lynch quantityFrances both testified that the of water flow-
drivewayover the in of the runoffing greatlywas excess

to the of ero-prior paving the defendant’s lot and caused
Second, contractor, Scarinza,sion adamage. testifiedJohn

asphalt curbing pave-that the on the border between the
ment and the theplaintiffs’ property gradedwas above

of plaintiffs’foundation level the and caused sur-garage
face water to become in-between the andtrapped curbing

away.the foundation located feet Mrs. whoLynch,several
parked many years,had her car in the forgarage stated

the ingaragethat the flooded thaw andduring spring 1972
1973, never wet in Mr.previousbut had been seasons.

accumulation ofgave expert opinionScarinza his that this
the of wood-rottingwater had contributed to the sills and

Third, Josephwork of the the Micuccigarage. plaintiff
impoundedstated that the from the water be-overflow

tween the and the foundation collected be-curbing garage
To avoidpenetratedhind the store and into the basement.

compelled digthe that he was toflooding, plaintiff testified
building Finally,trenches outside the to divert the water.

there the to convertplaintiffswas evidence that intended
salon,the ofgarage beautyinto a but the rotten condition

the woodwork flooding byand the caused the elevated curb-
foring necessarymade it them to tear down the struc-

foundation,one with a higherture and a newbuild thus
$3,000.increasing expenditures by Testimonytheir was
$1,400also introduced that it would cost to redirect the

to the store anddrainage damageto avoid future water
driveway.

Hampshire longin New has been establishedThe law
use, the dif-or controlmay manageownerpropertythat a

(5 Clark, RightsR. Waters and Watersurface watersfused
(1972))§ it islong asanyon land in manner sohis450.5

of all otherin of his own interest and thatviewreasonable
186,71 N.H.thereby affected. Franklin v.persons Durgee,

(1901);187, Powell, Prop-5 The of Real51 A. 911 R. Law
1973); Annot.,(P.§ 1971, Supp.ed.erty 731 Rohan

1974).§ (1958,421, 1967 & The own-Supps.759 A.L.R.2d
patternsrunoffexistingof the natural oralterationer’s

im-with the nature andalongconsideredis a factor to be
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land, of theofof his the theuse foreseeabilityportance
at ainthe amount ofharm and injury arrivingresulting

Cutts,it is v.of whether reasonable. Swettdetermination
Forste,439, A&50 N.H. 446 Kalinski(1870); Survey of
3, 514-19 (1970);Law, 13New WaterHampshire N.H.B.J.

Re­Clark, § (1972);453.3R. Waters and Water Rights
of(Second)833 Restatement§of Torts (1939);statement

18,822, 1972).§ Comment Draft No.(Tent.Torts k
in this there evidenceWe are case that issatisfied ample

the defendantconclusion thatto the trial court’ssupport
thein manner.lot unreasonableits an Althoughpaved

the a convenience to the bankof lot was employ­paving
as toit was in such a mannerees and patrons, graded
Thisthe real estate.cause extensive to plaintiffs’damage

thecould have been avoided bydamage designing gradient
theto the flow of diffused surface waters and pre­spread

Franklin, N.H.v. 70vent a concentrated Flandersdischarge.
88,168, 169, 47 89 thisA. The defendant claims(1899).

ofconclusion is on the that the“absurd” ground paving
ofthe lot did not the runoff surfacealter existing pattern

athe land had been coveredwaters because bypreviously
258, A.60Hamlin v. 73 N.H.building. Blankenberg,Cf.
it undis­We this because is(1905).1010 reject argument

ofthe altered the thethat defendant grade parcelputed
the andin for plaintiffs’laying pavementpreparation

testified the with theMrs. that problemsneighbor Lynch
afterrunoff and water accumulation commenced shortly

it is true that thewas While boththe completed.paving
the naturaland the formerpavement building prevented

into was evidenceof the therewaterabsorption ground,
ofthe alteration in the the surfacethat gradient greatly

of water onto theincreased the quantity discharged plain­
Inc. F.tiffs’ See Willston v. 229Apartments, Berger,property.

1964).Va.(D.338Supp.
ofevidence to anThere is also sufficient awardsupport

of the to di-$1,400 for the construction systemdrainage
However, the thethe defendant thatvert flooding. argues

$3,000 for the construction result-of increased costaward
tofrom the the iswater speculative.ing damage garage

Mr. some of theIt out that Scarinza admitted thatpoints
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lotof thepavingrot in the woodwork to thepriorexisted
wholly re-in not1971 and thus contends that it could be

theAlthoughsponsible for that to the structure.damage
costliability for theevidence establishes the defendant’s
weflooding,of the to avoid thebuilding new foundation

replaceforced toagree mightthat the have beenplaintiffs
some, all, refurbishedtheywhengarageif not of the shell

defend-of thebeauty regardlessthe for the salonbuilding
Therefore, for aremandedant’s the case isnegligence.

be$3,000 shouldof whether the awarddetermination
solely responsibledefendant was notreduced because the

woodwork.for all of the to thedamage

inoverruled partexceptionsDefendant’s
in remanded.and sustained part;

All concurred.
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