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Hillsborough
No. 6887

City& a. v. of Nashua & a.Albert Gosselin

28, 1974June

Kronish, Lieb, Shainswit, Weiner & Heilman and David N.
(of York)Ellenhorn New and Gerald R. Prunier (Mr. Ellenhorn

and orally)Mr. Prunier for plaintiffs.the

Howorth,H. counsel,city corporation by brief andPhilip
orally, for the ofcity Nashua.

Griffith, These cases arise from two broughtactionsJ.
by plaintiffs, Bentley Properties, Incorporated and cer-
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tain from whom landlandowners Bentley purchased options,
Nashua, clerk,the of its and itsagainst city city planning

board after the latter had a site for arejected plan proposed
center, use,at that time a on Amherstshopping permitted

Street in Nashua. The two actions were tried Whiletogether.
the trial court found on their foragainst plaintiffs petition
certiorari on decision,the merits of the board’splanning

in their f&voron their for a writ of mandamus.it found petition
ordered ofthe trial court approval plaintiffs’ planInitially

amended,as but after a it modified the decreerehearing
a writ of mandamus of 7.issuing ordering approval plan

Plaintiffs took no from the trial incourt’sappeal findings
certiorari,the for oralpetition conceding during argument

that determination of the for mandamus this courtpetition by
would render the other case moot.

to the on inthe merits theSubsequent hearing superior
court, decision,but before the court’s the of Nashuacity

ordinance, 1, 1974,amended its effectivezoning January
and the in was rezoned. Under the newproperty question
ordinance, a center is no a useshopping permittedlonger
on the of the site. The havegreater portion proposed parties

that the of whetherissue the amendment barsagreed zoning
ofconstruction the center the court’s decreeshopping despite

of decidedsite bemandating approval plaintiffs’ plan, may
this court in the case.by present

Defendants to the and decreeseasonably excepted findings
court,of the trial the on bothincluding specifically rulings

and defendants’ for of fact andplaintiffs’ requests findings
of law and the of the thecourtrulings ruling modifying

initial decree. All of law raised defendants’questions by
the of thestatement facts and Nashuaexceptions, agreed

amendment were reserved and transferred thezoning by
Court,Trial Johnson, J.

1973,In Bentley acquiredearly plaintiff purchase options
inof the landfrom the owners question. Bentley proceeded

1)a site which wasto submit-preliminary plan (planprepare
to the Nashuated for Board onCityapproval Planning May

31, While the board failed to the1973. planning place plan
for next scheduledon its its RSA(see 36:23agenda meeting

§Ordinances of Nashua it3842),and Revised met with Ben-
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architects, the wasplan unacceptabletley’s explained why
revisions.and suggested

their in with thePlaintiffs revised accordance board’splan
a second for2)submitting plan (plan approvalsuggestions,

1,on between and1973. theJuly Negotiations plaintiffs
board continued with the board addi-planning requesting

on andtional minor revisions various submitted withplans
to the revisions andthe makeplaintiffs attempting providing

information that the board Betweenadditional requested.
4, (5)and October submitted five addi-20 plaintiffsAugust

forto On3-7)tional the board itsplans approval.(plans
4, 1973,October 7 which was votedsubmitted planplaintiffs

on that same the board.and rejected day by planning
1973, forIn filed a a writNovember plaintiffs petition

Guilbert,of Lionel clerk of the ofmandamus cityagainst
Nashua, Board, toand the Nashua City Planning compel

ofthem to issue certificate of theira site pur-approval plan
to §suant RSA and Revised Ordinances of Nashua36:23

3842, due to failure to orthe board’splanning approve disap-
the within time limits.submitted RSAplan prescribedprove

§and Revised Ordinances of Nashua are substan-36:23 3842
the same that the former fortially except provides approval

ifof a on demand the board fails toplan planning approve
or of the within while the latterninetydisapprove plan days

a action on the board. RSArequirementimposes thirty-day
reads in follows: “Theas board36:23 partpertinent planning

foron considerationshall its submittedplace agenda any plat
orto it within and shall act tothirty days approve disapprove

thereof within that the boardninety days; provided, planning
for extensionto the selectmen or council anmay apply city

not to exceed an additional before toninety days acting
or beotherwise such shall deemedapprove disapprove, plat

been ofto have and the certificate theapproved, municipality,
to the of of the foras date submission andplat approval

time,the failure to action thereon within shalltake such be
onissued and shall in of thedemand be sufficient lieu written

indorsement or other evidence of hereinapproval required;
however, that the for the board’sprovided, applicant

thiswaive and consent to an exten-approval may requirement
of suchsion period.”
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court erred in theissuingDefendants assert that the trial
mandamus, their toplaintiffs rightswrit of because waived

requiredstatutorythe time limit within which the board was
(7) plans approval.forby separateto act sevensubmitting

didof law that plaintiffsThe court found as a mattertrial
the act onto have boardstatutory rightsnot waive their

to thesubsequent submissionsplan,their initial and that all
inconceptof the embodiedboard “constitute refinements

submis-multipledo not constitutethe initial submission and
plaintiffsif it foundconcede that issions.” While defendants

limit, tothey are entitledstatutorynot the timedid waive
1, that eachthey argueofapproval plana decree ordering

properlyand mandamus cannotplan separateis a submission
rejected7, onplanthatplanto because the boardissue as

daythe it was submitted.
to certificatethey were entitled aarguePlaintiffs that since

31, 1973, theatplan by Augustof of their siteapproval
latest, 14 Ordi-very the to title of the Revisedamendment

1, 1974,Nashua, not beJanuaryof effective shouldnances
shoppingof the proposedto constructionapplied prohibit

have in excessThey they expendedcenter. that sinceassert
anyof$100,000 reliance on the absenceof in faithgood

use, acquiredtheythe haveregulation prohibiting proposed
despitecenter thecomplete shoppingto therighta vested

prohibitingordinance the same.subsequent adoption of an
no vestedpropertyof confersAn classificationexisting

held in subordina-propertyin “asall ison an owner itselfright
Vachonmunicipality.”of the R.A.police powertion to the

646,107, 110,Son, Concord, N.H.& Inc. v. 289 A.2d112
(1939);99,(1972); Keene, 4 658648 90 N.H.v. A.2dBrady

76, 635Loudon,House, 114 N.H. 314 A.2dInc. v.Village
(1974). questionthe whether vestedThe case raisespresent

may approval appliedaccrue when a subdivision isrights
commonto the morefor and not which is similargranted

andalreadywhere has issuedbuilding permitsituation a
N.H.Winn v. 100subsequentlythen is revoked. Corporation,

(1956).280, In “the governingboth situations124 A.2d 211
(R.A. Son,& Inc.substantiallyare similar” Vachonprinciples

(1972));107, 110, 646,Concord, 648v. N.H.112 289 A.2d
[Bentley]plaintiff“no accrue togreater rightand should
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athan accorded land-the ordinance isunder subdivision
InId. theseowner who issued ahas been permit.”building

situations, rule Newrule the inthe and Hampshiregeneral
owner, who, faith on theinhas been that “an relying good

hisof which wouldabsence prohibit proposedany regulation
on thehas substantial constructionmade propertyproject,

thereto,or has liabilitiesincurred substantial directlyrelating
inboth, histoor a vested projectcompleteacquires right

of an ordinanceof the prohibitingsubsequentspite adoption
299,291,Meredith, N.H. A.2dthe same.” v. 110 266Piper

Concord,103, Sons, v. 112& Inc.(1970);109 R.A. Vachon
646,107, 110-11, v.Winn648 (1972);N.H. 289 A.2d

211,280, 281, (1956);100 N.H. A.2d 213124Corporation,
§CodeA.L.I. Model Land 2-309 (ProposedDevelopment

13,1, Annot., 49 A.L.R.3d1974);Official Draft No. 26-32
(1973).

that while the total contractualPlaintiffs optionargue price
land, in reliance the thenfor the determined upon existing
law, $330,000, the newwas ordinance haszoning zoning
the of the andreduced value has created a substan-property

Suchtial unrecoverable loss. an does notargument support
conclusion vested have accrued. It wella that is estab-rights

in this State that for thelished spent acquisition“money
itself is excluded fromof the considera-properlyproperty

Son, Concord, 107, 111,v.R.A. Vachon & Inc. N.H.tion.” 112
291,646, Meredith,649 v. 110(1972); N.H.289 A.2d Piper

103,299, 109 (1970).A.2d266
inWhile incurred other substantial liabilities excessBentley

$100,000 areasof in the of architecture andplanning,
thewere to sitethese related plan applicationengineering,

not to theand were related actual construc-directlyprocess
of the center. oftion Theseproposed shopping types prelimi-

notdo establish vested Riverviewnary expenditures rights.
Hinsdale, 693,Park, Inc. v. 113 N.H. (1973);313 733A.2d

497,v. Md.Ross 250 635 (1969).252 A.2dCounty,Montgomery
rather,is,“It ofthe amount onmoney spent improvements

to the of the in ause land which . . .change waytangible
acreate vested which cannot be the[s] affected enact-right by

of Meredith,ment a restrictive v.ordinance.” 110 N.H.Piper
291, 299, 103, 109 (1970).266 A.2d
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Despite Bentley acquiredour that has not a vestedholding
center,right to thecomplete proposed shopping allegationits

inarbitrarily delayed acting uponthat the boardplanning
offor raises the issueapplication plan approvalits site

construc­to itsestopped preventwhether the of Nashua iscity
that on theseAlthoughtion. it has been observed success

infrequent both in thisequitable groundsor other has been
Son,jurisdictionsState and in most other R.A. Vachon(see

648 (1972)),107, 110, 646,Concord,v.Inc. N.H.112 289 A.2d
inequitablewe whererecognize maythat there be situations

enforc­by authorityconduct a will it frommunicipal preclude
ing against privatea restrictive ordinance a landowner. See

1,Wahner, Wis.HumbleOil& Co.v. 13025 2d N.W.2dRefining
(1964). Heeter, L. Ann.304 UrbanSee also Zoning Estoppel,

(1971);63, however,case,In found70-73 this the trial court
on the evidence that the board acted in faithplanning good

there,in nonegotiations Bentleyits with and is indication
that the or forzoning passedamendment was unreasonable

proposed development.the of thepurpose thwarting See
House, 76,Loudon, 114Inc. v. N.H. 314 635A.2dVillage

(1974). we no forsupportUnder these circumstances find
a of v.holding estoppel. Richmond BoardSee CountyCorp. of

(1969).244, 256, 398,Comm’rs, Md. 407254 255 A.2d
the decree of man-unnecessaryIt is to decide whether

if ofproperly granted. approvaldamus was Even a certificate
mandated, in the ordinance would renderchangewas the

holding plaintiffsthe order in of our thatinoperative view
acquired no rights.have vested

Judgment defendants.for

All concurred.


