
481

law, thematter of andthe was erroneous as ainjunction
order is

overruled.Exceptions

Kenison, sit;did not the concurred.othersC.J.,
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orally,brief for the plaintiff.C. andGray, byDouglas

Shaines, & A.(Mr.McEachern Robert ShainesMadrigan
orally) for defendants.the

Kenison, major in this is whether theThe issue caseC.J.
enjoinin toplaintiff’s petitiontrial court erred thegranting

tofrom in a work “slow-down”engagingthe defendants
temporarytable. Abargainingbetter terms at theobtain

an oninjunction granted following hearingwas ex parte
15, 1974, union and non-the defendantenjoiningMarch

“from to refuse to answer bellcontinuingunion members
20, 1974, an evi-aid On Marchalarms and mutual calls.”

request of the defendantsdentiary was held on thehearing
ofJ.) findingCourt made a factwhich the Trialat [Flynn,

28,Decemberby partiesthe executed the onthat contract
1967, byorder addingwas in force and modified itsstill

objected torequested.” The defendants thephrasethe “if
law,of the courtof andfinding rulingsfact and certain

thereto.exceptionsand transferred theirreserved
1967,28, partiestheThe that on Decemberrecord shows

partin thatpertinentto contract which statedagreed a
slow-downs,strikes, of work orstoppageno“there shall be

theof Firemanagementinterference with the efficientany
itthatspecifically providedThe contractDepartment.”

toyear yeareffect.. . from“in full force andwould remain
18, 1971,by either On Novemberparty.”unless terminated
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Chick, notifiedwasDover Mr. Donald bythe city manager,
15,on Novemberof the Union“Theletter that membership

retainedin form” and1971 contract itstherejected present
Shaines, as bar-themMr. A.Robert toEsquire, represent

for a new con-with thein citynegotiationsgaining agent
1971,3, informed Mr.Mr. ShainesOn Decembertract.

the defendantinterim measureChick letter that as anby
ifcontractto thelocal would be existingsigningagreeable

basis, andto month-to-monthduration were modified aits
terms for a newthe local wouldhe indicated that suggest

15, 1971, Mr.future. On Decembercontract in the near
wereofChick the allthat beingemployeescityreplied wages

notcouncil wouldtheraised thattwo andby percent
In histofiremen to a contract bethe eligible.require sign

ofview this the necessity discussingdevelopment precluded
the contract.interimproposed

conducted withoutOver werethe next year negotiations
1972,20, Mr.On Decembera new contract.producing

Chick the defendant local that its memberswas notified by
boxvoted that would “not to so-calledanythey respond

alarm, call,call, or otherstation anyengineers permanent
“until the matter of time and amen’s call” while off-duty

half for overtime of has been(call men)back permanent
21, 1972,Dover.” On Decemberresolved with the ofcity

of the Doverthe and the local that “all memberscity agreed
fires,return toFire to allbe required workingDepartment

hurricanes, forsnow and national disasters”emergencies,
one basedwhich would receive “time and half uponthey

their rate ofhourly pay.”
The continued to but were unableparties negotiate,

13, 1974,to on new contract. On Marchamutually agree
an instruction Mr. Chick to allwas issued by department

of bonus for 1974costheads that an livingeight percent
would not to overtime On theapply pay. day,following
the of the Dover Firemembers notified theDepartment
fire chief that voted “not to returnhad unanimouslythey
for bell alarms or mutual calls” until theaid situa-any “pay
tion has been resolved.” A “bell alarm” when theoccurs
fire receives notice of a fire a streetdepartment through
box and no the Ainformation as to of fire.gives type
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from afor assistanceto a“mutual aid call” refers request
firemen’sto theIn responsecommunity.neighboring

relief.action, forthe filed this injunctivepetitioncity
is whetherthe defendantsraisedThe first byquestion

contract executedin that thecourt erredthe trial finding
main that thein thein 1967 was still effective. They argue

18, 1971 letterof their November explaininglanguage
tothe contract was sufficientthat the local had “rejected”

contendin force andit was nothe thatnotify city longer
15, 1971 letterthat Mr. Chick’s December recog­impliedly

theforthesenized this fact. We cannot argumentsaccept
the termreason. While clearly conveys“rejected”following

were noof the contractthe that the terms longermessage
local, thatofto the it falls short expressly statingacceptable

notice of termination shouldAthe contract was terminated.
con­to theso that theclear andbe unequivocal parties

are nothat their relationsknowtract without question
Bennett, N.H.v.Mathews 20its terms.bygovernedlonger

Corbin,21, § (1962,Contracts 12666 A. Supp.(1849);26-27
thenothe hadMr. Chick testified that1964). interpreted

con­18, the1971 letter asNovember existingterminating
want­tract, the firementhe thatrather asbut citynotifying

He alsoon a new contract.commenceed to negotiations
form­stated, and thethecorroboratedand was by present
fromrelationschiefs, conductedthe hader fire that parties
con­thethattime on the1971 to the assumptionpresent
ourInwas still in force thetract period.during negotiation

con­in thenotsuch an is unwarrantedassumptionopinion
in laborcommontext of this case. It is a negotia­practice

new contract iscontract until ations to extend the existing
aisan extensionformulated. such frequentlyAlthough

Rel.Gov’t(Seeresult of an Rep.Employ.express agreement
Arbitration,1 Union ContractsRef. File 85:101 (1973);

59,540 it(1970)), also ariseL.Lab. may implied­Rep. para.
of the There isthe conduct evidencefrom parties. amplely

durationthat theto the trial court’s determinationsupport
theof the contract was extended negotiationthroughout

v.not disturb its Neilsenand we will Departmentfinding.period,
642, 708 (1973);113 N.H.of 312 A.2dSecurity,Empl.

639,Meehan,v. 113 N.H. 312 A.2dCo.Mut. Ins.Jamestown
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194, 196,689 107 N.H. A.2dv.(1973); Eichel 219Payeur,
287, (1966).288

theThe defendants isnext whetherbyquestion presented
to alarms and mutualtheir refusal to bell aid callsrespond

of thehours is a violation contract. Inoff-dutyduring sup­
breach,of that such a refusal is nottheir aport argument

onreliance theparticular plaintiff’sthey place acknowledge­
it thement in the that has been standardpleadings practice

of the firemenand to to“voluntarily”procedure respond
to return for bell alarmsa and mutual aid calls.request

out that the contractalso is silent as to theirThey point
the hours. These contentionsobligations during off-duty

thecannot be admis­adopted. Notwithstanding plaintiff’s
the return of firemension that was thereoff-duty voluntary,

inconsiderable evidence the recordis thatdemonstrating
the firemen to bell alarms andcustomarily responded

addition,when Inmutual aid calls the fire chiefsrequested.
testified were able to limit theirthat force tothey on-duty

firemen in on thisthirteen reliance and statedexpectation
the fire would be tothat unable thedepartment protect

if it were of this source ofcommunity effectively deprived
The of thefailure contract tooff-duty manpower. specify

the of the firemen is not fataloff-duty responsibilities
because the conduct of the and allparties surrounding
circumstances be drawn to therevealmay upon parties’
common of matters not coveredunderstanding expressly

Dover, 299,v.its terms. American Fed. AFL-CIO 109 N.H.by
301, 681, 683 v.(1969); Griswold Heat249 A.2d Corpora­
tion, 183,119, 123,108 187N.H. (1967);229 A.2d Bogo­

Fine, 340, 342, 190,sian v. 99 N.H. 111 (1955).A.2d 192
The in nofacts this case leave that thequestion parties
have the fireman’s to to belllong recognized duty respond
alarms and mutual calls whenaid The local’s re­requested.
fusal to so until “the situation has been resolv­respond pay
ed” is a of inclear breach its not toagreement engage
“strikes, slow-down, of work or interferencestoppage any
with the efficient of the Firemanagement Department.”

§See Restatement of(Second) Contracts 266(a) (Tent. Draft
8,No. 1973).

The final forward the defendantsquestion brought by
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publicasfiremenruling thatcourt’swhether the trialis
by ourfrom is vitiatedstrikingprohibitedareemployees

v. Timber-­Districtin SchoolTimberlanedecision Regional
245,Association, 114 317N.H.Educationlane Regional

case, the(1974). althoughthatwe heldIn that555A.2d
employ­by publicstrikesof the State madecommon law

equitable principlesapplywouldthe courtsillegal,ees
lie againstinjunction shouldanwhetherto determine

thefromany directiveofin the absencea strikesuch
Clark, RelationsSmith, Labor&Edwardslegislature.

98-C,(1974); chs.658-69 see RSAin the Public SectorLaw
1973). However, to note thatimportantit is(Supp.105-B

fac­among otherconsiderthat courts shouldwe indicated
health, welfare wouldsafety andthe publicwhethertors

to con­were allowedif the strikesubstantially harmedbe
withimportanceof paramountistinue. This consideration

vital functionsperformwhoemployeespublictorespect'
any situationunlikely thatcommunity, and it iswithin the

to cur­firemenpermitwouldwherein a courtwould arise
v.enjoined. Grandviewbeingwithouttail essential services

1972);(Mo.555, Ct. Gara­App.Moore, 557-58481 S.W.2d
1969);(Minn.336,Stillwater, 341168.v. N.W.2dvalia

36,413, I.A.F., 98 Ill. App. 240Local No. 2dv.Rockford
§1147,(1968); Annot., 5705, A.L.R.3d37707N.E.2d

and(1971); Craft, WageFire Militancy Disparity,see Fighter
(1970). decisionthe TimberlaneAlthough794Lab.21 L.J.

heardthis case wasat the timehanded downhad not been
com­thebelow, its concern thatexpressedcourtthe trial

endangeredwould bedefendantsby themunities served
inrespondtocompelledwere notoff-dutyif firementhe

calls.mutual aidandto bell alarmscustomarytheir fashion
Moreover, fire chiefs stressedpresentboth the former and

ain fightingcritical timethe mosttestimonyin their that
occurredhascombustionminutes afterfire is the first

Incontrolled.andcontainedbethe flames canbecause
firemen, whooff-dutyof theopiniontheir the absence

depart­firefaster thanlocal scenearrive on thecould
communities, wouldneighboringfromdispatchedments

todepartmentDoverof theabilitytheseverely cripple
trialthejudgment,In ouradvantage.importantthatgain
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was basedcourt’s thedecision to injunction properlygrant
welfare, and weon its concern for andthe public safety

there evidence to sustain its order.believe is sufficient

overruled.exceptionsDefendant’s

Grimes, sit;not the concurred.did othersJ.,

Belknap
6888No.
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KeyesJohn

19, 1974July

Rudman,Warren B. and H.attorney Gregorygeneral,
Smith, assistant Smith for the(Mr.attorney general orally),
State.

& Howard and Robert R. Howard Howard(Mr.Hatfield
for the defendant.orally)


