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was basedcourt’s thedecision to injunction properlygrant
welfare, and weon its concern for andthe public safety

there evidence to sustain its order.believe is sufficient

overruled.exceptionsDefendant’s

Grimes, sit;not the concurred.did othersJ.,
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21,Duncan, onIndictment that DecemberchargingJ.
1971, thewillfully maliciouslythe defendant did and burn

1973,inby juryTilton town hall. RSA Trial584:2. June
to ain verdict of and he was sentencedguiltyresulted a

the courseyears prison. Duringterm of at the Statefive
trial, whichexceptionsvariouspreservedof the defendant

of allow-by exceptionsto this court a billwere transferred
ed by Loughlin, J.

court surroundsThe issue raised before thisprincipal
Viano,of Kenneth antestimonythe at trial ofadmission

trial, VianoKeyes’Prior toof the defendant.acquaintance
byof the crime reasonguiltyfound not samehad been

Hampshirecommitted to the Newinsanityof and was
discharged”.for life “unless soonerState Prison

prison,with thepsychiatristDr. a associatedPayson,
of the presentand testified at the trialexamined Viano

competency. byto thecase relative Viano’s Questioned
PaysonDr. that Viano “is in con-county attorney, stated

reality,with able to his and ex-organize thoughtstact he’s
However,understandably.” whenpress clearlythem and

by defense counsel whether he Viano “wouldthoughtasked
oath”,under Dr.compulsionfeel a moral to tell the truth

in and further thatPayson negativethe statedresponded
(Dr.if heaccept testimony Payson)he would not Viano’s

jury.were a member of the
objectioncourt ruled as follows on the defendant’sThe

Hampshire...a witness: “Newcompetencyto Viano’s as
[in] the matterjurisdiction. they. . that leavesingularis a

I’ll instruct themjuryto the to decide andcompetencyof
instructions, v.and that isthe court’s Stateduring Jones,

(1871)]”.[36950 N.H.
that theargumentThe a two-prongeddefendant makes

First, headmitted.testimony improperlyof Viano was
questionto rule when theargues that the court’s refusal

testify byofcompetencyof the the witness to was raised
Second,the error. he contends thatdefendant was itself

testimonydisqualified byViano as a matter of law thewas
would feel noPayson compulsionof Dr. that Viano moral

oath, ad-particularlyto tell the truth under when Viano
byhe achiev-might personallymitted that he knew benefit
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with theheifrelease from cooperateding early prison
to thecorrect asdefendant isIn our view theprosecution.

new trial.to aof is entitledfirst these andpropositions
ofIt held when theis that compe-questionuniversally

trial, the determina-of to is raised ata witness testifytency
of evidencetion, whereas in other instances admissibility

“Thealone.in for the trial compe-is is judgequestion,
thresh-is athebeforeof the witness to jurytestifytency
discre-court’sthe trialcommitted tohold of lawquestion

course, credi-theto assessoftion. It for theremains jury,
testi-to [his]to beof the witness and the givenweightbility

1127, (D.C.1130Benn, 476States v. F.2dUnitedmony.”
512, 111 A.General, N.H.Cir. Director 79v.1973); Goy

831,502,488, A.Sawtelle,855 66 N.H. 32v.(1920); State
v. Man-(1876);56 N.H. 316 State833 v.(1891); Day Day,

McCormick,112, C.750 (1971);Conn. 291 A.2d162ning,
Wharton, Crimi-62, F.§§Evidence ed. 1972);70 2(2d

Evidence§ 1972);nal Evidence 360 ed.(13th 2 Wigmore,J.
§ 487 as to(1940); CredibilityJuviler, Psychiatric Opinions of

ProfessorWitnesses, Thus48 Calif. L. Rev. 648 (1960). Wig-
for themore judgehas stated that it is practice“improper

to beto to the reject-leave the jury,testimony provisionally
stand-to theed them if found legalby accordingineligible

ard; the do withhave to questionspreliminaryjury nothing
of (1940)§ 497Evidence2admissibility.” Wigmore,J.
(footnotes omitted).

14, A. 669Tetrault, (1915),N.H. 95 was a78v.State
where the defendantfor except-statutory rapeprosecution

of theofcourt’s admissionto the trialed testimony prose-
cutrix, In theminded”a “feeble upholding rulinggirl.

thatcourt said “[t]hethiswas ques-that she competent,
one of fact to be decidedwasmentalof hertion capacity

15, 95 A. 670.atId. atthe justice”.by presiding
cited the trialN.H. (1871),50 369v. byState Jones,

ofto theiscourt in his question compe-inappositeruling,
court held that whether the actsTheof witness.atency

murder were thewithof the defendant productcharged
he committed them was athe timedisease atof mental

one ofThe issue wasfor the culpability,jury.question
torather than testify.competency
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the state’s contention that theacceptWe cannot “trial
tojudge competent testify....”ruled that this witness was

motion,It is true that the court denied the defendant’s
Dr. Payson’s testimony,made at the conclusion of to dis-

above,qualify a However notedViano as witness. as the
previouslycourt his thepurposehad stated to “leave matter

decide”;juryof to the to incompetency submittingand
the the court “You tojury charged:case to the later are

[Mr. Viano] ordecide whether or not is waslegally legally
alleg-testify todayto in court relative to thecompetent here

denyinged crime”. it that in defend-apparentThus is
motion, ofmisapprehensionunderant’s the court acted a

questionof The in the casepurportthe v.State supra.Jones
the had done was theat bar not whether what witnesswas

whether mental illness wouldresult of mental illness but
done,recallingfrom and whatprevent observinghim was

inor from the a truthful manner.recounting same
The of competencymodern standard for determination

witness, succinctlyof a “Competencyhas been stated: de-
observe,pends on the towitness’ capacity remember and

dutynarrate well as an of the tounderstandingas tell the
(D.C.1127,Benn,truth.” 476United States v. 1130F.2d

1973); 112,Cir. State Conn.v. 750162 291 A.2dManning,
(1971); (1942);Model Code of Evidence 101rule F.2

§§Wharton, (13th 1972).Criminal Evidence ed.372-73
“[a]early standards,Under it was held that man compe-is

testify God,tent to who in the ofbelieves existence and that
come,punishment,divine in lifeeither this or in the life to

will consequencebe the of perjury.” Free v. Buckingham,
(1879);219, Ladd,59 N.H. 4 444see Norton v. N.H.225

(1828). But, indicates, religiousas RSA the nature516:20
requirementof asthe traditional oath was later so limited

to allow a F.witness to onqualify simplea affirmation. See 2
Note,1972);Wharton, § (13th ed.Criminal Evidence 367

the S. Cal. L. Rev.32Competency Mentally Incompetent,of
(1958).65 Similarly, onealthough per-at time an insane

testify,son ruleincompetent presentwas to the is that one
who ifper disqualified, mayis insane is not but testifyse
the judgetrial hefinds meets the basic standards set out

Note,above. the S.32Competency Mentally Incompetent,of
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Note, Abnormal Wit-Cal. L. Rev. 65 The(1958); Mentally
13andness: to his Credibility,Challenges RutgersCompetency

L. Rev. 330 (1958).
the test of to the factsApplying presentedcompetency

case, it to us fromthe record in theby present appears
the con-the of Dr. thatuncontroverted testimony Payson

com-clusion that Viano was a witness was notcompetent
a If was not satisfiedas matter of law. the trial courtpelled

oath,felt the underthat Viano an to tell truthobligation
underhe ashould have been as witnessdisqualified appli-

been stricken.cable standards or should havehis testimony
himthe defendant hadHis that accompaniedtestimony

of crime was soand him in the commission theassisted
in the ab-to the that its admissiondefendantprejudicial

of a the that he wascourt competentsence. byfinding
v.cannot be said error. Stateto constitute harmless Cf.

449, 753,Bell, 444,N.H. (1972).757112 298 A.2d

sustained; new trial.Exceptions

All concurred.
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