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Note, Abnormal Wit-Cal. L. Rev. 65 The(1958); Mentally
13andness: to his Credibility,Challenges RutgersCompetency

L. Rev. 330 (1958).
the test of to the factsApplying presentedcompetency

case, it to us fromthe record in theby present appears
the con-the of Dr. thatuncontroverted testimony Payson

com-clusion that Viano was a witness was notcompetent
a If was not satisfiedas matter of law. the trial courtpelled

oath,felt the underthat Viano an to tell truthobligation
underhe ashould have been as witnessdisqualified appli-

been stricken.cable standards or should havehis testimony
himthe defendant hadHis that accompaniedtestimony

of crime was soand him in the commission theassisted
in the ab-to the that its admissiondefendantprejudicial

of a the that he wascourt competentsence. byfinding
v.cannot be said error. Stateto constitute harmless Cf.

449, 753,Bell, 444,N.H. (1972).757112 298 A.2d

sustained; new trial.Exceptions

All concurred.
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(Mr.McManus A. fororally)McManusAnthonyJohnson
the plaintiffs.

Nadeau,Mr. by orally,P. brief and for the defend-Joseph
ants.

Kenison, keyThe issue in this case is whether theC.J.
trial court abused its discretion in finding that the Rochester
Zoning AdjustmentBoard of denied the plaintiffs’ request
for a on jurisdiction.variance the merits and not for lack of

plaintiffsThe appealfiled an from the defendant board’s
of petition.denial its After a hearing before J.,Mullavey,

the appeal questionswas denied. All of bylaw raised these
were reservedproceedings byand transferred the court.
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The submit-not inThe facts arebasic plaintiffsdispute.
forto the Rochesterted an inspectorbuildingapplication

recreationalto construct aa campgroundpermitbuilding
deniedThein zonedarea a district inspectoragricultural.

notwason the that atheir basis campgroundapplication
thatthat anda use in district theysuggestedpermitted
ofboardfor to the adjust-should a variance zoningapply

board,thethis decision toment. The appealedplaintiffs
5, 1973. Theheld onand a was plaintiffshearing June

to variousandtheir case to the board respondedpresented
The boardthe merits of their request.questions concerning

1973,7, andmet in session ona accordingspecial June
minutes, the Alcornto its “discussed appealextensively”

reasonfor theand voted not to the variance3-1 grant
for anthat a was not a use agri-permittedcampground

onIt the Alcorncultural district. notified plaintiff June
8, 1973, the “boardletter of this decision thatstatingby

ourto relief todoes not have the orpower authority grant
for landis madeOrdinances if a requestZoning especially

not in our Ordinances.” Theuses that are plain-specified
tiffs to the board for a on therehearing requestappealed

unreasonable,its decision was and con-arbitraryclaiming
1973,28, con-to the On met tolaw. the boardtrary June

sider votedthe and after discussion”aappeal “lengthy
minutesnot to Thethegrant rehearing.unanimously

thaton its beliefthat the board’s denial was basedspecify
‘.a of .. would violate“a variance in this casegranting

the of of ourand intent our andspirit bodylegislative
On the notifiedordinances.’” same boardthezoning day,

the of withAlcorn its decision an explanationplaintiff
our (to'that of not within“this case is jurisdictiontype

ordinance;ourin that we cannot amendlegislate) Zoning
thenot forto insert land that areusesnamely specified

districts.”respective
The first contend that the board’splaintiffs explanation

it no orthat had to aauthority variancepower forgrant
not in theland uses ordinancespecified was anzoning

for this Wedenying request. withimproper ground agree
to the extent a ofthe that boardplaintiffs doesadjustment
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have to a variance thefromauthority grant permitted
auses within district as as the use meetslong requested

Portsmouth,inthe conditions set forth 97Gelinas v. N.H.
250,248, 896,85 898 (1952), it mustA.2d bisnamely,

that no in of(1)found diminution value surrounding
suffered;would (2)be theproperties permitgranting

interest;be of thewould to (3)benefit denial ofpublic
the inwould result to thepermit unnecessary hardship

it;owner the(4) substantialseeking by granting permit
done;will be the use must not be to(5)justice contrary

III; accord,ofthe the RSAordinance. 31:72 Went-spirit
Hotel, Castle, 21,worth Inc. v. New N.H.112 615287 A.2d

105,111v. N.H.(1972); Vannah 276 A.2d 253Bedford,
E. §See also and Practice(1971). 2 LawYokely, Zoning

However,14-1 we the(1965, 1973). believeSupp. plain-
tiffs have misconstrued the of the board’smeaning explana-
tion. The minutes of the 1973 indicateJune,28, meeting
that the board determined that a use wouldcampground

theviolate and intent” of the laws and thus“spirit zoning
denied the it did withbecause not conform therequest

test. inSeen this itsGelinas light, explanation properly
that the noboard has to amend-suggests authority legislate

to the andments laws that the shouldzoning plaintiffs
instead the council to usesthepetition expand permitted

Annot., 372,in an district. See 40 A.L.R.3dagricultural
Anderson,§ 6 R. of(1971); §American Law2 Zoning

14.04 A. The of3 Law and(1968); Rathkopf, Zoningcf.
ch. 68 (1972).Planning

The there is no in thethat evidence for-objectplaintiffs
mal minutes of the on 7board’s andmeetings June June

1973,28, that the was on thematter considered merits.
board,The trial court the of thechairmanpermitted

onMartin to what at thetestifyBergeron, transpired
which the Alcorn wascase discussed.meetings during

theHe that the voted to variance onstated board deny
the of the evidencebasis presented byjfie plamBtfs^but

to indecided denial ofits terms—of—its—lackexplain
as “a of the notvariance wasauthority waypolite saying

thetoThere is evidence thegranted.” support ruling-Jihat
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did notmerits, trial courtwe hold theon the anddenial was
abuse its discretion.

allow-trial courtclaim that theThe improperlyplaintiffs
notmattersto as toed the chairman specificallytestify

thatcourt determinedThe trialforth in the minutes.set
minutes,thenot contradictwouldthe chairman’s testimony

tocertainrather would relatingbut clarify ambiguities
that thisThe record showsthe testimonyproceedings.

mattersattentionto the court’sinwas bringinghelpful
minutes, the trialwe believeandnot shown the bareby

the evi-inits discretioncourt exercised allowingproperly
31:82; v.Gliddendence to be introduced. RSA Nottingham,
430,134, 136, see(1968);431N.H. Levesque109 244 A.2d

470,Hudson, 553 (1965).v. 106 N.H. 214 A.2d
ofif the denialthat evenThe contendfinallyplaintiffs

evidence, misledwereon thewas basedthe variance they
fromandto the board’s actualas reasoning precluded

merit to thisthere isWe believea appeal.filing proper
theaRSA 31:75 byrequires person aggrievedargument.

to theof ofdecision a board groundsadjustment specify
or unreasonable.he iton which claims is unjustillegal,

to discloseof this boardThe failurealso RSA 31:77.See
fromthereal of its decisionthe basis plaintiffsprevented

denied themand thusthe requisite specificationmaking
v. Boardreview. Adjust-Gougeonjudicialmeaningful of

212,ment, 7 Our(1968); MercyLady52 245 A.2d ofN.J.
269,Review, R.I. A.2dv. Bd. 229Greenwich 102Zoning of

Anderson, §ofAmerican Law854 3 R.(1967); Zoning
remandwe1973).(1968,16.42-44 Accordingly,Supp.

of thefor a clarificationthis case to the board grounds
thetoso aswhich the variance was deniedon permit

merits if theon theto file an plaintiffsappealplaintiffs
itdeem necessary.

overruled inexceptionsPlaintiffs’
in remanded.sustained part;part,

All concurred.


