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Hillsborough
No. 6777

Company, Inc.Ball TransitAmerican Red

v.

McCarthyChristopher P.

30, 1974July

IIIMitchell EckelSheehan, G.& Green andBassPhinney,
for theEckel(Mr. orally) plaintiff.

Sundeen, W.Nourie, & and WrightBigg,PingreeWiggin,
B.and Osburn (Mr. orally)DanenbargerJeffreyDanenbarger

for the defendant.

Griffith, in Ameri-is an actionThis bybroughtassumpsitJ.
defendant,Inc., Chris-can Red Ball Transit Company, against

P. to recover andhandling storageMcCarthy, freight,topher
of defendant’sout of an interstatearising shipmentcharges

17, aon 1969. Afterhousehold hearing,pretrialgoods June



515

on fortrial without based motions summary judgmentjury
affidavits, of andthe billboth lading,by parties, supporting

forin a verdictof fact resultedcertain statementsagreed
court’sto the trialdefendant. Plaintiff seasonably excepted

wereof law raised itsverdict and all questions by exception
Batchelder,reserved and transferred by J.

Forest,17, 1969, inPrior to defendant resided LakeJune
Illinois, where he was the Manfactur-employed by Randolph

the defendant to itstransferreding Company. Randolph
New affiliate and with him to hisEngland agreed pay moving

toDefendant with the have hisexpenses. arranged plaintiff
Bedford,household to New Hampshire,goods transported

wouldthat his hisplaintiffinforming employer pay moving
to theseexpenses. Subsequent Randolpharrangements,

wrote it “to send a ‘bill’ allplaintiff authorizing covering
relative to the of all of defendant’sexpenses moving” personal

effects. to bill andAccordingly, plaintiff agreed Randolph
instructed its the Narrod Red Ball Company,agent, Moving
that it had to send a bill for allauthority expensesmoving
to the The wereRandolph Manufacturing Company. goods

under Uniform Billa Combined Household Goodsshipped
Bedford,of and arrived in New onLading Hampshire, June

17, 1969.
The bill of indicated that defendant was both thelading

and the to whom the were deliveredshipper consignee goods
and stated that to for thewas be billedRandolph freight

While defendant admits to the bill ofcharges. signing lading
in two he asserts thethat thirdplaces, signature appearing

“shipper’s signature”above the term is an apparent forgery.
He maintains that he did not intend to become liable for

of whenwhen he the bill and thatthe signed ladingshipment
him, into the Illinoisit was to both shipmentpresented prior

and after the in New none of the termsshipment Hampshire,
and conditions on the ofreverse side the document were

to his attention. He claims that to thebrought prior shipment
the van informed him that a wasmoving operator signature

to the mover to therequired take“only give authority goods
theft”,so that wouldn’t be of and that after thethey guilty

he was asked to toshipment sign merely acknowledge receipt
of the goods.
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original negotiationsthein time betweenpointAt some
Ran-present proceeding,and theshipmenttheconcerning

Randolph in bank-pursueRather thanbankrupt.wentdolph
freight chargesto recoverthis actionplaintiff broughtruptcy,

thebeforesuccessfully arguedDefendantfrom defendant.
freightto recover costsestoppedwasplaintiffcourt thattrial

within the sevenRandolphto billfrom him due to its failure
(49Commerce Act RegulationsInterstaterequired bydays

§ 1322.1) the trial courtAccordingly,in force.C.F.R. then
summaryfor judgment.defendant’s motiongranted

grantingcourt erred in notthat the trialarguesPlaintiff
ifeven the trialsummary judgment,motion for becauseits

found that defendant did notcorrectly liabilitycourt assume
under the terms of the Combined Uniformshipmentfor the

Bill, heof becameLading FreightGoods Bill andHousehold
he, theowner offor when aspayment consignee,liable as

thegoods, accepted shipment.
ofshipment goodsfrom an interstateSince this case arises

federalbyareparties governedthe and liabilitiesof therights
297,Co., 106 N.H.v. Footwearlaw. Continental Tanners Gonic

(1965).301, 480, the CourtSupremeWhile483210 A.2d
involvingnever decided a case theseof the United States has

facts, the rulegeneralin other decisions it has enunciated
shipment goodsthe of an of becomesconsigneethat interstate

he,when owner ofpayment shippingliable for of costs as
the the from the Illinoisgoods, accepts shipment carrier. Steel

(1944);Co., 508,B. R. Louisvillev. & O. U.S. 513Co. 320
395,States, U.S. Louisville(1925),& N.R. Co.v. United 397267

(1924);59,Co.,& 70N.R. Co. v. Central Iron U.S.265
577,Fink,C.C. & L.R. U.S. 581Co. v.St. 250Pittsburgh,

(1919). it been that the to an inter­Though partieshas stated
subjectfree theirshipment agreestate are to to own terms

and theto the unlawful discriminationprohibition against
v.the ofimposed by ladinglimitations bill Steel Co.(Illinois

512),Co., liability consigneeat the of theB. & O.R. supra
he, of theby goods,of law when as ownerimplicationarises

§ 872,2351,Elliott,4 atthe Railroadsaccepts shipment.
1922); Fink,(3d v.ed. C.C. & L.R. Co.873-74 St.Pittsburgh

Therefore, liability pay-while forRandolph’sat 581.supra
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ment of the costs arose from itsshipping express promise
to defendant’s arose as a matter of law oncepay, liability
he theaccepted shipment.

Defendant contends that a fordespite consignee’s liability
costs,of conduct a carrierpayment freight by may estop

it from from the Hecollecting freight charges consignee.
asserts that failure to bill within sevenplaintiff’s Randolph

§(49 C.F.R. 1322.1) it in this instance. Wedays estops recently
held that the of the Interstate Commerce Actprovisions (49

§ 323)U.S.C. were to discrimination indesigned prevent
rates and not to a toenable avoid AAAparty payment. Trucking

Inc., 472, 474, 594,v. 110 N.H. 595272 A.2dCorp. Spherex,
We(1970). concluded in that case that a in alonedelay billing

“did not establish the facts to sustain anecessary finding
Id.;of under our law.” see Director General v.estoppel

McCormack, 528,N.H.82 136 A. The essential(1927).253
ofelements are as follows: A“(1)estoppel representation

facts;ofor a concealment material the(2) representation
facts;must have been withmade of the the(3)knowledge

to whom it was made must have been of theparty ignorant
matter;truth of the (4) it havemust been made with the

intention it,that the other should act and (5)party upon
the other must have been induced to actparty it toupon
his Fitzwilliam,Monadnock School Dist. v. 105 N.H.prejudice.”
487, 491-92, 46,203 49-50 (1964);A.2d v. MerrimackBigwood

Dist., 83, 87, 341,108 N.H.Village 229 344-45 (1967).A.2d
Defendant relies on three recent cases which held that

a carrier’s conduct it from costsestopped recovering freight
from the Southern Pac. Co. v.consignee. Transp. Campbell Soup
Co., 455 Cir.(8th 1972);F.2d 1219 Consolidated Freightways

v. Admiral 56 Cir.(7th 1971); Van442 F.2dCorp. Corp., Lyon
Lines, Cole, 382,v. 9Inc. Wash. 1108 (1973).512 P.2dApp.
The two offirst those cases involved double situa-payment

intions which the carrier on the bill ofrepresented lading
that the had been thefreight charges prepaid by consignor.
In reliance the carrier’s theupon prepayment representation

forwarded the to theconsignee freight charges consignor,
he was him when in fact nothinking reimbursing prepayment

had been made. when the wentSubsequently, consignor
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bankrupt, the carrier sought to recover from the consignee,
but was to doestopped so. The facts in those cases would
also be sufficient to sustain a of under ourfinding estoppel

Fitzwilliam, 487,law. Monadnock v.SchoolDist. 105 N.H. 491-
(1964).92, 46, 49-50 The by203 third case relied onA.2d

case,defendant involved facts almost identical to inthose this
but relied on the two doubleforegoing payment decisions

authority.for its That court stated that “the costsshipping
[defendant]could partial compensationbe considered to be to

[he]for performed... effectivelythe work he and would
if he for ship-be a double were held liablemaking payment

Lines,alreadywhich he had earned.” Van Inc.ping costs Lyon
382,Cole, n.2, 1108,9 App.v. Wash. 387 512 P.2d 1112

(1973).n.2
We think that Cole and this case are fromdistinguishable

the paymentdouble cases. Pac. v.Southern Co.Transp. Campbell
(8th 1972);Co., 455 Cir. ConsolidatedF.2d 1219Soup Freight-

(7th 1971).v. 56 Cir. WeAdmiral 442 F.2dwaysCorp. Corp.,
ifagreecannot that defendant held liable for payment,is

he will in effect be made to twice for thepay shipment.
Randolph’sWhether or not toagreement pay defendant’s

formoving expenses compensation pastcan be considered
services, shipmentit has no on the Hadbearing agreement.

solvent,Randolph by againstremained an action defendant
it could have been to recover the full of thebrought costs

While inshipment. might plaintiff’s delay billingit be said that
nonpayment,the risk of there isno assur-Randolph increased

Randolph paid shipmentance that would have the costs had
Thus,it it whichRandolph’s bankruptcybeen billed earlier. is
from the full ofprevents realizingdefendant benefit his

full foragreement Randolph pay-with and reimbursement
opinion plaintiffment of costs. We are of the thatshipping

ofany knowledge Randolph’sheld forcannot be accountable
time Randolph agreedfinancial condition at theprecarious

expenses, anyin the absence ofpay shippingto defendant’s
effect in the filed in ofsupportassertions to that affidavit

summary judgment.the defendant’s motion for
inagent presentingWhile the of the billplaintiff’sactions
to alading support findingof to defendant are sufficient
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that defendant notwas liable for the on the basisshipment
of becomeon the of these factshis bill lading,signatures

on hisin basedimmaterial the of defendant’slight liability
inof defendant’s affidavittheacceptance shipment. Nothing

reliance,concealment, orestablishes misrepresentation,any
a ofinducement to act which would estoppelsupport finding

Fitzwilliam, 105Dist. v.the Monadnock Schoolagainst plaintiff.
491-92, 46,487, 49-50 (1964).N.H. Accordingly,203 A.2d

rule estab-follows theline of whichwe hold with that cases
Fink,v. U.S.C.C. L.R. Co.lished in & 250St.Pittsburgh,

Herbert, 81 S.D.Lines, v.577, Inc.581 Van(1919); National
Lines, v.633, Inc.Van36 (1966); Ogden,140 N.W.2d Lyon

1973).503 Civ.(Tex.S.W.2d 632 App.
he to theDefendant’s last contention is that is liableonly

extent that is to recover fromunableplaintiff Randolph by
ina claim This isfiling bankruptcy. argument apparently

based on the that defendant is liable.theory only secondarily
But, both and the defendant are liableRandolph primarily
for While be liable to the defendantpayment. Randolph may

con-as the isa so farthrough separate agreement, plaintiff
of defendantcerned the of and theobligations Randolph

to it ofare one another and are bothindependent primary.
306,Co.,v. 144 Me.See & M.R. Co. Bros.Boston Hannaford

317-18, 1,68 7-8 (1949).A.2d

sustained; motionException plaintiff’s for
remanded.granted;summary judgment

All concurred.


