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Hillsborough
No. 6817

C.Richard Moore & a.

v.

Sterling CorporationWarner Industrial Investment & a.

30, 1974July

Winer, & Howorth H.(Mr. HoworthLynch, Pillsbury Philip
for theorally) plaintiffs.

& O’Neill B.(Mr. for the defen-FrankClancy Clancy orally)
dant.

Per curiam. Bill in for of anequity specific performance
the defendant to thesell certain realagreement by plaintiffs

insituated Pelham. Trial the Trial Court (Cann,property by
with a view resulted in a decree for theJ.) Defen-plaintiffs.

dant’s to the denial of certain forexceptions requests findings
of fact and and its motion to set aside the verdictrulings
were reserved and transferred the trial court.by
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Victor T. Guertin theis sole stockholder and president
14, 1971,of defendant On he enteredcorporation. June

into an on of tobehalf theagreement corporation purchase
the which is the matter of this suit fromproperty subject

$22,000.the Rose Cataldo Trust for the of Onsum June
18, 1971, the thedefendant to sellcorporation agreed prop-

$28,000to the for a downanderty plaintiffs accepted pay-
ment of This which the for theis basis$500. agreement,

action, that the sale would bepresent provided completed
1,on or before 1971.August

1971,In the latter of Victor Guertin was informedpart July
theCote, real estate broker whoby aboutHenry brought

sale,the that there were flaws in the whichtitle made it
unmarketable. The most serious flaw was an undischarged

Talbert,on the held a thenMrs. amortgage property by
resident of Florida. this had beenAlthough paid,mortgage
Mrs. Talbert was to itexecute a andunwilling discharge
was to a inbill to remove the cloudnecessary bring equity
on the title. This was at the of Victorbrought instigation
Guertin sometime in the offall 1971 when it was learned
that Mrs. Talbert refused to execute the mortgage discharge.

action,Because of a failure of service in the it becameoriginal
to a second action and the decreenecessary bring clearing

the title 18,was not obtained until Defen-actually 1972.April
dant had taken a deed to the from the Cataldoproperty

1971,interests in December $2,000about of theretaining
until the title was cleared. At that timepurchase theprice

defendant the title would inbe cleared anotherexpected
week and Guertin notified the and a clos-plaintiff suggested

escrow,with the held in but was informeding purchase price
the his that would waitby plaintiff through attorney they

until the title was cleared. when Guertin disco-Subsequently
vered that additional time would be to clear therequired
title, contract,he testified that he wanted to theterminate
but there nois evidence that Moore was notified of Guertin’s
wish until after the title was incleared when GuertinApril
refused to the transaction.complete

The defendant that the contractargues expired August
1, 1971, the fordate named in thecompletion agreement,
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in error when it orderedthe court wasand that trial specific
rule that unless“The isat a later date. generalperformance

stated, of thenot to considered astime is besospecifically
isdateafact thatmereTheomitted.)essence. (Citations

thisalone to alteris not sufficientin the instrumentstated
73, 75,111 N.H.v.omitted.)rule.” (Citations Hanley,Guy

462,1, Carr,3 see 114 N.H.(1971); Sawin v. 323A.2d276
not the faultin case wasThe this(1974).924A.2d delay

towereof the who at all times completepreparedpurchasers
con­Theirtitle.the a marketabletransaction upon receiving

athe sellerreceive fromtract that should “goodprovided they
of allclearfree andand sufficient deed of the property

not in awasencumbrances.” This the defendant position
18, Theto tender until the decree ofafter 1972. attemptApril

the1971 to thatof the defendant in December insist plaintiffs
didforthe contractless than providedaccept something

ofthe contract. Rescissionnot entitle defendant to rescind
termstitle thethe contract of an unmarketable isbecause by

v.of the “if Lovellcontract the elects.” See Harvey,only Buyer
did299, theThis(1974).114 N.H. 319 A.2d 292 buyers
thenot elect to do at all times insistedbut upon purchasing

circum­Under thesewhen the title was cleared.property
the could decreestances trial court perfor­specificproperly

offor the salemance. a“[OJrdinarily binding agreement
theenforced in becausereal estate will be equityspecifically

for breachthecharacter of real estate makesunique damages
Aurelio,v.of ofcontract as a matterirreparable law." Jesseman

532, 743, Oil Co.529,106 N.H. 746 (1965);214 A.2d Gulf
877,52,51, 149 879 (1959).v. N.H. A.2d102Rybicki,

around defen-centersDefendant’s argumentremaining
on thefor and materialsdant’s claim labor expended property

theand untiltime of thethebetween bringingagreement
in As of theof inbill 1972. part agree-plaintiffs’ equity June

sale, the defendant had toof andment agreedpurchase
in the house and thecertain workand finish buyerrepair

that theItto do certain partieshad appearspainting.agreed
that the movedandthe work buyeruponagreedperformed

in the of 1971 andthe house fallfurniture intocertain
inof the sellerit at the 1972. Initiallyremoved Mayrequest
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to the workitthe that wasseller claimed repaintrequired
and heatof itsof the because workmanshippoorplaintiffs

the furni-of the ofthe because plaintiffs’presenceproperty
Victor Guertinture. In answer to interrogatories,plaintiffs’

inthe the amount ofcauseddetailed by plaintiffsexpenses
he that Granite State$1,937.36. At trial testified Improve-

him,owned hadment another by pro-Company, company
for the in the amountvided material and labor property

$8,300.of The trial court found “that the defendant deliber-
of theand renovationsundertook major pre-ately repairs

from thenotice to ormises without permission plaintiffs;
wantedall the while that the performanceplaintiffsknowing

the court further finds thatunder their sales agreement;
thewere aboutconditions brought byany vastly changed

the trial courtunilateral actions of the defendant.” Finally
enrichmentruled in order tofound and “that unjustprevent

forordered the defendant’sof the restitution isplaintiffs,
$1,937.36, to the defendant inof as sworn byexpenditure

1972,28,his answer of to the inter-November plaintiffs’
and that title is awarded to therogatories, plaintiffs upon

$29,437.36.”to of ofthe defendant the total sumpayment
The evidence of the ondefendant this issue consisted

of the of Victor heretofore refer­Guertinprimarily testimony
red to. Neither the nor ofbooks records defendant corpora­
tion nor of Granite wereState Improvement Company
offered to show the claimed and no detailed state­expenses

inment was offered. The other evidence ofonly support
Mr. who he workedthis claim was that of a testifiedLevesque

on the for or 300 hours at hour. The200 $2 perpremises
trial court was not to such as estab­required testimonyaccept

the amount of defendant’s evenlishing expenses, though
36,Hutcheson, 40,111v. N.H.uncontradicted. Kalman 276

260, 404, 406,Lewis, 99Dustin v. N.H.(1971);263A.2d
503,54, DuPont, 501,56 v. 96 N.H.(1955); Anctil112 A.2d

11, Cote,79 The of the real estate(1951).A.2d 12 opinion
broker, that the time of worth inat the trial wasproperty

$42,000of onexcess stands the same since the trialfooting,
fit,if itcourt it saw as worthless.”reject“might, entirely
453, 457, 662,Bill v. 90 N.H. 10 664 (1940).A.2dCompany,
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this of value asopinioncourt acceptedEven had the trial
defendant, requireaccurate, not, thebyit as suggestedwould

German, 316a denial of v.specific performance. See Wilkes
(Del. 1974).200A.2d

ofwork thefound that thetrial courtSignificantly the
with-deliberately undertakenpremiseson the wasdefendant

knowing thethe whileplaintiffsof the “allpermissionout
agreement.”under their salesperformancewantedplaintiffs

thatpolicypronouncedhas had along“The common law
will,hisaupon party againstnot be forcedmaybenefits

Wade,to them.” Restitutionpayto him forrequireso as for
19 L. Rev. 1183Without Vand.Request,Benefits Conferred

3,524:2,(1966). by RSARelief from this rule is afforded
by disposses-recovery party4 for apermit improvementsto

forpossession morepeaceableof land who has been insed
However, the olderyears right.under a ofthan six claim

recoveryconsistently improvementshave denied forcases
of theknowledge rightswithparties occupiedto who land

he deemedparties it is said “must beof others. As to such
forimprovements, compensationwhichto have made the

benefit,trial, for own convenience andsoughtwas at the his
55,Walker, 56, 564 N.H.at his own risk.” Walker v.and

348,(1886);460, Adam, 79 108 A.N.H.A. 461 Phelan v.
(1859).(1920); N.H. 439814 v. 39Marcy,Tripe

evidencebycourt supportedWhile the of the trialfindings
to the defen-have a denial of all restitutionmight warranted

§ (1973);Dobbs, 4.9 ofD. Remedies Restatement(seedant
§ (1937)) adherence to our earlierand strictRestitution 2

it,requireto the court undertook toappearcases would
to pre-order restitution in an amount determined sufficient

unjust a correctplaintiffs.vent enrichment of the This was
in equity uponof the modern rule based anapplication

the court that the actedimplied by trial defendantfinding
“[T]heimprovements.in in test ofgood makingfaith the

byowner therecovery not how much the is enrichedis
unjustlyhow much he is enriched.”Madridimprovements, but

1957);(10th51, Wade,54 Cir. Restitutionv. 250 F.2dSpears,
19 Rev.L. 1183Without Vand.Request,Benefitsfor Conferred

(1966). bydetermined the trial court as sufficentThe amount
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to enrichment enti-was all the defendant wasprevent unjust
tled to under the of Acircumstances this case. contrary
result is not the we theevidence and sustainrequired by
trial court’s decree.

Defendant’s to rulethat the court failedtrialcomplaint
certain of its the trialupon is without merit sincerequests

court listed them and noted that othercorrectly findings
rendered them irrelevant.

overruled.exceptionsDefendant’s

Nashua District Court
No. 6827

HampshireState Newof

v.

MaynardRonald

30, 1974July

Rudman, Rath,Warren B. and Thomas D.attorney general,
brief, for the State of Newassistant byattorney general,

Hampshire.

Holland, brief,Prolman & for the defendant.by

Grimes, The issue in whetherthis case is a officerpoliceJ.
a motor vehicle when he andmay properly stop honestly


