
528

Coos
No. 6833

Leopold Fleury

v.

Hampshire & a.of NewState

30, 1974July

IV),New Daniel Russell(Mr.Assistance byLegalHampshire
for thebrief and orally, plaintiff.

Smith, Barbean (Mr.and AndreEdward F. StewartJoseph J.
defendant Newfor theBarbean Hampshire Depart-orally)

ofment Security.Employment

Inc.,II, for defendant LinderhofWilliam D. Paine Realty,
nofiled brief.

Duncan, ofthe Newby Hampshire DepartmentAppealJ.
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from deInc. aLinderhofand Realty,SecurityEmployment
court under RSA 282:5novo determination theby superior

concluded,courtand The1973) (3).G (1) contrary(Supp.
tribunal, that theto the of the department’s appealfinding

D to warrantRSA so ashad not violated 282:14plaintiff
benefits,from compensationdisqualification unemployment

Defendants’to him.and ordered in benefits excep-$882 paid
otherand varioustions to the and exceptionsfindings rulings

were reserved and transferred Mullavey,by J.
in as follows:DRSA 282:14 pertinent partprovides

orfalse statement“Whoever makes a rep-wilfully
a materialor fails to discloseresentation knowingly

of the. .fact. before a departmentrepresentative
increaseorof to obtainemployment security...

under thisbenefit or other chapter,any payment
or federal“state theor under the laws of otherany

.. . . for himself. . in the discretionmay,government,
or authorizedthe hiscommissioner representative,of

forfor benefitsdetermined to bebe disqualified
the false statementeach week affecteddirectly by
disclose a materialor or failure torepresentation

of suchfact, for each weekand all benefits received
anddeemedshall be overpaiddisqualification

in to suchrestitution an amount equal overpayment
or hiscommissionershall be ordered theby

dis-to suchauthorized In additionrepresentative.
receivetohe shall be deemedqualification ineligible

nor more thanbenefits for not than fourless fifty-
weeks, weekwith thetwo consecutive beginning

made,in as determinedwhich the decision is by
orthe commissioner his authorized representative.

anFor ofeach week determined ineligibility
maximumamount to the individual’s weeklyequal

deductedbenefit such week shall berate during
himtofrom the maximum benefits available during

falls, nobutthe in which such weekbenefit year
benefit amountshall be made in hischange weekly

added.)of deduction . . . .”because this (Emphasis
Plaintifffacts.Little as to thedispute underlyingappears

resident, for defendantBerlin worked in the woodsaFleury,
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layoffGlen, until hisHampshire,Linderhof at New
25, unemploymentFleuryNovember 1970. made his initial

30, 1970, forapplication received benefitsNovember and
employedthe brieflyfirst two of He wasweeks December.

December, 1971Januaryin inlate his claimreopenedbut
workacceptedand heApril,received benefits whenthrough

in Rhode IslandinjuryRhode Island. An terminated the
claimjob reopened hisplaintiff againafter the week. Thefirst

25,1971,in until MarchNovember and continued to file
1972.

6, 1971, toFleury reported departmenttheOn March
with Lin-possible reemploymentnegotiatinghe wasthat

trips potentialhe made several to theThereafterderhof.
triproundaWinnipesaukee,in Lakejob at IslandLongsite

Berlin, on occasion concludedfrom and eachof-160 miles
the work. Afterprohibited land-clearingconditionsthat snow

the ofregarding paymentwith Linderhofsome discussion
taxes, Fleury determined that thewithholdingexpenses and

housingrental of andtransportation, equipment,ofcosts
hethe offered andwagewould consumeother expenses

heessentially for and declinednothing,workingwould be
the March 6 to theAfter disclosureclearing.to commence

further withnot discuss the situationFleury diddepartment,
the department.

23, 1971,On April departmentLinderhof to thereported
that Fleury Onreemployment.had declined an offer of

the commissionerinvestigation bydetermined that failing
disclosure, byreportto the the 6 andevents after March

signing weeklythe claim that contained statementsforms
conditions”,hethat had “satisfied all eligibility Fleury had

10, 1971,violated RSA D. On theDecember commis-282:14
benefits,disqualifiedFleurysioner declared for ordered him

to of in paid,make restitution benefits declared him$156
2, 1972,for benefits until December and reducedineligible

for two years.his maximum benefits the next benefit After
thehearing, appeal tribunal affirmed the commissioner’s

findings approvedand the penalties assessed.
trial, however, concludedsuperiorthe courtOn de novo

rep-make a orwilfullythat “did not false statementplaintiff
to warrantor fail to disclose a material fact so asresentation
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of RSAunder thefor 282.”benefits provisionsdisqualification
ofthethatin this“It is well known findingsjurisdiction

itunlessnot be overruledthe trial court will clearly appears
v.evidence.” Neilsenwere made without Departmentthey of

708,642, 644, 710N.H. 312 A.2d113Security,Employment
thede novoThe for trialstatute(1973). superiorbyprovides

court, the conclusionsto substitutethe obvious purpose being
RSAthe tribunal.of the court for those of 282:5appeal

419,95 N.H.and Hallaban v.1973) (3);G (1) Riley,(Supp.
421, 278,65 (1949).A.2d 279

48, 45 886 held(1946),94 N.H.Hallaban v. A.2dRiley,
the of whether available isthat determination employment

“suitable” within the of the compen-unemploymentmeaning
to it orto ansation statute so as require acceptapplicant

theof fact.future abe denied benefits is Similarly,question
hasfor benefitswhether andetermination “wilfully”applicant
to disclose aa or failedmade false statement “knowingly”

fac-to . . . benefit” is“material fact... obtain necessarilyany
nature, of what is “material”.in the determinationtual as is

could concludefrom which the courtThere was evidence
himself to thenot so as tothat had acted subjectFleury

of theof D. Hissanctions RSA 282:14 signaturepunitive
forms, “informedhe had beenclaim thatweekly reciting

of the lawof the andeligibility disqualification provisions”
conditions”, not conclusivewas“had satisfied alland eligibility

statement, failure toor ofevidence of wilful false knowing
coulddisclose an offer of suitable work. The court reasonably

conclude the inform thethat failure toplaintiff’s department
of 6 was not doneafter the March disclosuredevelopments

oror to “obtain benefit” but“wilfully” any“knowingly”
resulted from innocent and that themisunderstanding,
“offer” not thewas “material” to his becauseeligibility employ-

M 1973).ment was not suitable. RSA (1)282:4 (Supp.
court,It the de novois thatequally supportable exercising

statute, foundthe discretion conferred the thatbyexplicitly
D,14while sectionactions violatedFleury’s technically appli-

cation of extreme sanctions was “[T]heinappropriate.
court the to substantialhas same accomplishsuperior power

or thejustice by extending [unemploymentwaiving
resides in the first instancethatcompensation] regulations
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of thein Since the decision[department]....the defendant
withouttosuperior justice plaintiffthecourt metes out

by defen-act thethe effective administration of theimpairing
421,419,dant, 95 N.H.it is affirmed.” v.Hallaban Riley,

(1949).278,65 A.2d 279

overruled.Exceptions

All concurred.

Merrimack
No. 6892

Roger Talbot & a.G.

v.

School DistrictConcord Union

30, 1974July

Reno& Reno L. Robert H.(Mr.and WilliamOrr Chapman
thefororally) plaintiff.


