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Insurance Commissioner
No. 6977

Fidelity CompanyUnion Life Insurance

v.

Whaland,E.Francis Insurance Commissioner

31, 1974July

Devine, Millimet, Stahl Branch A. Millimet(Mr. Joseph
for theorally) plaintiff.

Rudman,Warren B. and A.Edwardattorney general,
forassistant (Mr.Haffer, orally),attorney general Haffer

the defendant insurance commissioner.

Kenison, Petition for of ordersuspension pendingC.J.
to RSA 541:18 to theappeal pursuant seeking suspend
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defendant commissioner’s decision not to renew the plain-
tiff insurance company’s license when it expired on June
15, 1974. The plaintiff was ofinformed this ondecision

16, 1974,May by a letter which explained that the com-
safe,missioner no longer considered the company reliable

and entitled to public confidence. See RSA (Supp.405:12
1973). On requestthe of the plaintiff, a hearing was held

28, 1974,on and the commissioner reaffirmed hisJune
previous decision. The plaintiff then petition,filed this
which subsequentlywas requestamended to include a for
mandamus, and moved for rehearinga which was denied
by the commissioner.

RSA 541:18 provides that an from aalthough appeal
decision of department suspenda State does not its
order, supreme may“the court order a of suchsuspension
•order pending the determination of such .. when­appeal.
ever, court, justicein the ofopinion may requirethe such
suspension.” In view of the presumptionfact that a of

orders,reasonableness is accorded to administrative we have
been reluctant to byexercise the discretion conferred this
statute plaintiffunless the has demonstrated two conditions

First,present.are plain­there must be a that theshowing
harm,tiff will suffer circum­irreparable byoccasioned

control,beyondstances his if the order is immediategiven
Second,effect. the plain­it must be clear that the harm to

ordertiff the interest in theoutweighs public enforcing
for the duration of the N.H. v.appeal. Milk Dealers’ Ass’n

(1966);150,Bd.,N.H. 107 N.H. 363Milk Control 218 A.2d
364,Bd.,v. N.H. Milk Control 104 N.H.Cumberland Farms

(1963);187 F. State AdministrativeCooper,388A.2d 2
§ (1970);(1965); 925,Annot., 7L. Ed.Law see 2d629-30 24

Ohio,Note, inDecisionsReview AdministrativeJudicial of
(1973). that853, mere factThe875-7634 Ohio St. L.J.

or inconven­may injurycausean administrative decision
suspen­to warrant aplaintiffience to the is insufficient

503,R.R.,Me. 99 N.H.of order. Tilton v.sion Boston &
(1955); State,New Tel. & Tel. Co. v.113 543A.2d England

(1952).555,97 408N.H. 92 A.2d
license to conduct businessThe claims that itsplaintiff
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in some subjectother States will be to review in those
consequenceStates as the un-a of actioncommissioner’s

less his order is suspended. plaintiffWhile the bemay
States,burdened by to record in otherhaving defend its

we consequencebelieve such providethat a will not basisa
relief,for irreparablebecause there is no harm. The plain-

tiff also claims abilitythat its to conduct business will be
greatly by ourimpaired the nonrenewal of its license. It is

that the orderunderstanding onlycommissioner’s serves
to prevent plaintiffthe from busi-company writing new
ness, and thus to servicing existingenables it continue
contracts. 19See Insurance Law and Prac-Appleman,J.

§ (1946).tice the of10399 Since the commis-purpose'
sioner’s order is to ourprotect citizens from an insurance
company which is con-not entitled topresumptively public
fidence, we consequencebelieve that of thisnecessarya

plaintiff’saction operationsis to freeze the untilunless and
the questions byraised re-proceedingsthese have been
solved in taken,its favor. inconven-“Whatever course is
ience or injury may result one the other”party (Tiltonto or
v. Boston 543,& 544R.R., 503, 504,Me. 99 N.H. 113 A.2d
(1955)), and here the plaintiff, whose conduct has caused
the order,commissioner to issue his should thebear

ofweight the decision.
Accordingly, we hold the plaintiffthat has failed to show

sufficient whycause the order andsuspendedshould be
deny petitionits without prejudice pending appeal.to the
In arriving at this result clearlyit should be understood
that we are opinionno the theexpressing as to merits of
plaintiff’s whichappeal, is scheduled for Wed-hearing

4,nesday, September 1974.

Petition denied without thetoprejudice pending appeal.

Grimes, sit;did not the others concurred.J.,


