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After the defendant was sentenced to the maximum term
of (RSAstatuteimprisonment 585:22provided by (Supp.
1972)), the defendant’s motion to reconsider the sentence

denied,was heard the and toby justicepresiding subject
The record shows that the court considered theexception.

21,factors set out in State v. 113 N.H. 300 A.2dBurroughs,
315 in(1973), the of the ofrecommendations thelight pro-

counsel,secutor and of defendant’s the probation report,
sentence,and the evidence at the trial. We find no error in the

or in the denial of the motion.

overruled.exceptionsDefendant’s
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Action Michael(Mr.County CommunityRockingham Program
Court Rule and23)under Boynton,Daly orally SupremeJ.

Waldron, for theDill £s?Aeschliman plaintiffs.

and for the defendant.Peter briefby orally,Loughlin,J.

Millimet,Devine, IIIStahl & Branch and LittleSilas (Mr.
Gelf,A.Little for Kosow and Lawrence amiciorally) Jeffrey

curiae.



575

Kenison, Petition for chal-declaratory judgmentC.J.
the of the Flomeowners’lenging constitutionality Exemp-

tion law The case was sub-(RSA 1973)).72:44-60 (Supp.
mitted on of toan statement facts Master Leonardagreed

Hardwick,C. who the matterrecommended that beEsquire,
Courttransferred to this court without The Trialruling.

(Morris, the recommendation and transferredJ.) approved
the of law:questionsfollowing

“A. Do the have to theraise questionsplaintiffs standing
to be transferred?sought

“B. Does of Newthe 1973 Laws482chapter Hampshire
- of(RSA the72:60) as Portsmouth72:44 by Cityadopted

Constitution, 2,violate the New Articles 5PartHampshire
6and which that all taxes levied berequire property propor-

tionate, reasonable; 1,uniform Article whichand and Part 12
forbids tax statute which toany requires any taxpayer pay
more than his fair share of the tax burden?

“C. Does of New482 the 1973 lawsChapter Hampshire
- as of(RSA 72:60) the72:44 Portsmouthadopted by City

cause ofand treatment residentialdisproportionate unequal
in violation of the of due andproperties guarantees process

of the law under the fourteenth amendmentequal protection
to the United States Constitution.”

The 1973 ofsession the New enactedHampshire legislature
1973,the Homeowners’ 482)law ch. which(LawsExemption

was to tax relief todesigned grant property owner-occupied
forresidences the of onpurpose fostering homeownership

1973, statute,the of our citizens. Laws The whichpart 482:1.
authorizes or town to itsany city by majorityadopt provisions
vote, entitles who has or beneficial title“[e]very person legal
in to real [anda mobile home aequity property including
condominium in whothis state and resides thereonparcel]
and in faith . .makes the home .same hisgood permanent
to an of five ofthousand dollars assessedexemption equalized

.; however,valuation . . in no case shall thethatproviding,
assessed valuation be less thanequalizedremaining eight

thousand dollars on homestead.” RSA 72:45any (Supp.
1973). It $10,000allows a double forof taxpayersexemption
over the of however it renderssixty-fiveage years; specifically

other tax for (RSAtheinapplicable 72:39-exemptions elderly
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itsor town whichin1973)) adopts provi-43 any city(Supp.
enactment60 Since its1973).andsions. RSA (Supp.72:47

citiesinreferendum twentythe law has been byadopted
towns, Portsmouth.and including

of theone-halfthatThe approximatelyagreeparties
for thewillin exemption,units Portsmouth qualifydwelling

and anof theof tax basein a reduction the citythus resulting
($38.501973 rateover its perin 1974 tax rateincrease its

Thetenavaluation)of assessed percent.by projected$1000
relieftaxtolaw will beof thenet result of the giveadoption

while heavierownersresidentialto certain imposingproperty
tenants,on whoowners andotherontax burdens property

Therents as atoforced consequence.will be pay higher
homeowners whose has anthosewill benefit propertylaw

which, have been sub-theaftervalueassessed exemptions
$8,000v the value attracted, but less thanthanis greater

increaseratewhich of the tenthe effect percentnegative
effect of thetheoffsets exemptions (approximatelypositive

$60,000 $10,000for aand$5,000$55,000 for a exemption
thoseclass it will favorWithin this taxpayersexemption).

$13,000of orvaluehas an assessedwhichpropertyowning
$18,000of orowner is underabove if the sixty-five years age

ofover becausethe owner isor above if sixty-five years age
full, to aasthecan take partial, exemption.opposedthey

rate,in tax theMoreover, increaseof thebecause resulting
the law willrelief under bethereceiving greatesttaxpayers

homesmorewho own thethose moderately pricedpersons
of moreThe owners thein fullthe exemption category.

orfull thosehomes in the categoryexemptionexpensive
receivewillof entitled to pro-homes exemptionsonly partial

anbenefit, of homesownersand the havinglessportionately
$55,000$8,000 thanorof less thanvalueassessed greater

(1973).N.H.S.will taxes. See 2211-15pay higher Jour.
waived,has beentheThe to standingobjection plaintiffs’

Homeown-court whether thethis isthe first issue beforeand
our State constitution.valid underers’ law isExemption

or estates mustis law that taxes“It settled propertyupon
common rate . .. but that abe laid at a exemptiongeneral

violation ofwithoutfrom tax bea may permittedproperty
forbidden,of taxes laid is butthe constitution. ‘Inequality
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and notsomecausedinequality by taxing property taxing
ofother is In the selective classifyingprocesspermitted’....

for othercertain taxation andproperty exempting property
which will be sustainedthe has a wide discretionLegislature

reasons exist for the selection made.’”just‘provided Opinion
32, 34, 756,N.H.the 112 757 (1972);287 A.2dJustices,of

548,the 95 N.H. 65 700Justices, (1949);see A.2dOpinion of
Newhouse,W. Constitutional andJr., Uniformity Equality

in 189-91 In order for aState Taxation classification(1959).
valid,to be it “must some objectreasonably promote proper

of welfare or interest and not be sustained whenpublic may
the selection and is so as to serve no usefulgrouping arbitrary

of a nature.” the 113 N.H.purpose public Opinion Justices,of
87, 89, 112, 114 (1973).302 A.2d

Our decision as to whether the Homeowners’ Exemption
law a useful of a naturereasonably promotes purpose public
is because the has consider-important legislature expressed
able interest in the tax burden ofalleviating property

inhomeowners recent See H.B. 70 (1972 Sess.);years. Spec.
H.B. (1971383 InSess.). the 113 N.H.Opinion Justices,of
87, 89, 112, 114 we(1973),302 addressed theA.2d question
of whether a “Local Relief Tax Fund” the Gover-proposed by
nor to homeowners,return such,state funds to was constitu-as
tional and concluded that it failed to constitutional mus-pass
ter because it was not tolimited who wereassisting persons

“unable to meet their financial reason of lack‘byobligations
case, however,of ofmeans their own.’” In that we were con-

fund, welfare,cerned that this overtones ofdisplaying public
nohad criteria which to limit its assistance to thoseby

inhomeowners financial straits. The Homeowners’ Exemp-
law, hand,tion on the other functions toprincipally promote

the ininterest residentialpublic preserving owner-occupied
because the that theproperty legislative history suggests

drafters were that the homeowners’hopeful exemption
“would for the who had to leave their homes tofight people

to due to taxes.” (N.H.S.go apartments high property Jour.
(1973)).2214 This interest ofthe various federalparallels goal

to “a decent home and suitable envi-programs provide living
15,ronment for 1949,American of(Actevery family” July

338, 2,§ch. 63 Stat. and of413) State homestead exemption
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of ahome for the memberslaws to secure a familypermanent
offrom the claimstheir generalby propertyimmunizing

Powell, The of Real 406.1-2creditors. R. Law2 Property
Bennett,LaFrance, Schroeder, and W.M. R.(1973); A. Boyd,

Weinstein,of the Poor 104 see Subsidies:(1973);Law Housing
Note,AAnOveruiew, Federal51 L. (1974);Urban 723 StrategyJ.

Preservation, 11 Harv.andRehabilitationNeighborhood J.for
amakeA homeowner must509 (1974). necessarilyLegis.

lives,hein whichcommitment to the therebycommunity
ofan attitudeandits social structure nurturingstabilizing

environment, thatand we believecare and concern for its
afound thatthe could have policyreasonablylegislature

ofenhance theof would qualityfostering homeownership
life in New Hampshire.

vehicle which toTax relief is an byappropriate accomplish
infor statistics reveal that homeowners this Statethis goal,

of their income fora taxespay higher percentage property
inother State the nation. See Commissionthan any Advisory

Relations, Financeon Schools andIntergovernmental
— ATax Relief State (1973).20-24Property Responsibility

The of this fact is when oneparticularlyimpact significant
to consider that “the tax can... be charac-propertystops

— onean tax that is whichterized as extremely regressive
with to andon those the leastfalls most heavily ability pay

Zimmerman,need for tax services.” Taxthe Planninggreatest
639, see647 (1973);Control, 5 UrbanLand Use Lawyerfor

32, 35, 756, 758N.H.the 112 287 A.2dOpinion Justices,of
Furthermore, the facts indicate the tax burden(1972). agreed

and tenants becauseis not shared between homeownersfairly
well inunit is taxedthe residentialowner-occupiedaverage

unit evenresidentialexcess of the average tenant-occupied
has the sameeach on the approximatelyaveragethough
This distortion is causedof unit.number byperpersons

value of units isthe fact that the assessed owner-occupied
of the rental units. The statutethan thatsubstantially higher

the andtothus justreadjust inequities providesoperates
to homeowners.for a limitedreasons exemptionallowing

Homeowner,Freeman, Taxthe Nat’lTax 26See J.Relief for
485 (1973).

However, law is directedwe hold that thiseven though
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toward a we are of thelegitimate public opinionpurpose,
that $8,000its of a minimum assessedrequirement equalized
valuation incomediscriminates the low and moderateagainst
homeowners. The the rationaleshows thatlegislative history
for the minimum valuation was to thatprovision guarantee
“each homestead at least some taxes to the communitypays
and is not (1973).N.FI.H.R. 1390totally exempted.” Jour.
While concernthis has a theresuperficial appeal, appears

$8,000to nobe viable for anreason off tax relief atcutting
valuation or other of the lawsince thepoint any purpose
is to The undermines thislawpromote pur­homeownership.

the valued atpose among poor taxpayers owning property
$8,000less than their taxes causesandby specialincreasing
to the in themthishardship elderly bycategory preventing

from of forother measures intended theirtaking advantage
206,benefit. See the 110 N.H. 266 A.2dOpinion Justices,of
22,111 (1970); the 105 N.H. 192 A.2dOpinion Justices,of

Annots., 1147, Note,45(1963); A.L.R.3d 1153 (1972);22
Real Tax the 7 U. ReformProperty Elderly, Mich.J.L.Relief for

Bendick,388 (1974); Circuit Breaker Tax 27Designing Relief,
19Nat’l Tax. (1974).J.

In our view the law is unconstitutional because the
minimum valuation thediscriminatesprovision against poor

their to finance tax relief fortaxesby unreasonably raising
more homes. Thispersons owning expensive consequence

ironicis because the that the law’slegislative history suggests
believed that it would the tax burdensupporters readjust

from those who can to andleast afford“upward pay put
it to a on those who can better afford togreater degree

. ...” N.FI.S. to us that(1973). It is2212pay apparentJour.
other States in formtax relief to homeowners theproviding
of an have avoided a minimum valuation cutoffexemption
to steer clear of this ofconstitutional See Code Ala.problem.

Const,51,tit. VII, 6;§ 15 §1973); Fla. art. Ga.(Supp.
Const, 1945,of 1A §Ga. Code Ann. Haw.(1973);2-5404

68,§Rev. Stat. 1973); §246-26 Okla. Stat. tit. 2405(Supp.
In(1971). $8,000addition to limitationthis theproblem,

also to the valuation of homeowners’operates prevent
on the same scale in violation of our constitu-property

tional of some home-requirement uniformity by permitting
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onlyto full exemptions, partial exemp-owners take others
Newhouse,none at W. Con-tions and still others all. Jr.,

and inUniformity Equalitystitutional State Taxation 190-
(1959); Claremont, 85, 88,91 see 106 N.H.Ainsworth v.

(1964);356, 358 Brock v. 98 N.H.205 A.2d Farmington,
(1953).275, 279, 162,98 164-65A.2d

weAccordingly, legislature mayhold that while the
class,legitimately provide tax relief to the homeowners as a

it may arbitrarilynot make such relief oncontingent property
valued in of minimumbeing excess some figure because this

scheme would favor richer propertythe owners at the
expense of the andpoor cause an unconstitutional disunifor-

ofmity taxation.
decision,In view of this we do not necessaryfind it to

consider whether the Homeowners’ Exemption law violates
the due process equaland protection clauses of the Federal

However, reference,Constitution. for future pointwe would
out that the Supreme Court of the United States has consis-
tently followed the policy of upholding state tax laws which

“discriminate in favor of a class ‘if the discriminationcertain
distinction,is uponfounded a reasonable or difference in

policy,’state not in conflict with the Federal Constitution.”
(1974).Shevin, 351,Kahn v. 416 U.S. 355 “Where taxation

is specificconcerned and no fromright, apart equalfederal
protection imperilled,is the inlarge leewaystates have mak-
ing classifications and inlines which theirdrawing judgment
produce systemsreasonable of taxation.” v.Lehnhausen Lake

(1973).Co., 356,ShoreAuto Parts 410 U.S. 359

Case dismissed.

Grimes, sit;did not the concurred.othersJ.,


