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for the(Mr. plaintiff.orally)Griffith

Rudman, G. Cleave-B. andWarren Charlesattorney general,
land, for the State.Cleaveland(Mr. orally),attorney

Duncan, from aunder ch. 541is an RSAThis appealJ.
thatcommission thedecision the State plaintiff’sby personnel
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the fish and wasemployment by game department properly
2,terminated on March RSA 98:15 1973).1972. (Supp.

31,a before the commission on MarchFollowing hearing
1972, the ofchairman informed the under dateplaintiff

19, 1972, that “no is available... toSeptember remedy
assist in reinstated to the Accountant IIyou being position
.. . consistent with the ofrules the of Person-Department

nel.” The for was denied andplaintiff’s request rehearing
this was taken.appeal

No formal of the The recordrecord washearing preserved.
541:9,certified to this court under RSA including personnel

records, and minutesrules anddepartment correspondence,
31,of the March discloses the1972 following:hearing,

1969,In December the formera Marineplaintiff, Corps
administrator, was in thebusiness aideappointed supervisor
fish and This was agame department. temporary, provisional

II, to a(Personnel 19)§Ruleappointment posi-Department
tion created to for the absence of thecompensate supervisor
of business whose serious illness had made themanagement,
date of his return to work The ofuncertain. therequest
director of fish and that the begame plaintiff employed
was the Governor and Council on Decemberapproved by
1, 1969, 15, 30,fromeffective December 1969 until June
1970. the notification thereceivedAlthough by plaintiff
indicated that he would be to take an examinationrequired

months,within six the in “1971have thatparties agreed
there was no examination or for thegiven prepared position
of Business Aide.”Supervisor

1970,In at the theMay department’s request, plaintiff’s
30, 1970,authorization was extended to 1971. In JulyJune

the of business returned to work.supervisor management
1971,In when the to have theMay department sought plain-

tiff’s made the commissionposition permanent, personnel
recommended that a new be ofestablishedposition

1971,28, theaccountant II. On was reclassifiedJuly plaintiff
todownward the new of hisposition, upon approval provi-

1,sional effective 1971. See RSA 98:l7-a.appointment July
The commission form for the for thispersonnel request

demotion”,action was termed a “for and indicatedrequest
thethat was to frombe converted a toplaintiff temporary
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the ofAs in casepermanent position.a in the newstatus
this provi-forthe formplaintiff’s original appointment,the

musthethatII indicatedappointmentsional as accountant
Per-months.sixtake withinposition,an examination for the

§§II,sonnel Rule 1-3.Department
30, 1971, to appearOn directedplaintiffDecember the was

4, 1972, forexaminationJanuary “competitive”on for a
examinee', andonlyII. theaccountant The wasplaintiff

commis-Subsequently personnelfailed the examination. a
withsioner the examinationplaintiff’sexaminer reviewed

problemshim. request, personalThereafter his because ofat
examination, tograntedat the time of the waspermission

31,Januaryontake a second which was givenexamination
examination, andpassThe failed to theplaintiff again1972.
2,employment onwas terminated Marchhis 1972.

contention thatplaintiff’s original appointmentIt the hisis
a permanent appointmentaide becamesupervisorbusinessas

beyond probationary period,of its continuance theby reason
entitled to the protectionhe is thus afforded toand that

ch.by RSA 98. He asserts thatemployees althoughpermanent
demotion,his his duties andjob upontitle was changedhis

same, the demotionthe and thatremainedresponsibilities
pointseffect his dismissal. He outsubterfugea to thatwas

yearsfor one and one-half assatisfactorily businesshe served
aide, that theexpectation positionin the wouldsupervisor

session;1971 legislativeat thepermanent positionabe made
positionfor a wasrequest permanentthat when formalbut

made, of II.accountantpositionit was for the
no forsupport plaintiff’srecord contains theThe however

as accountant II were thecontention that his duties same
for the ofposition supervisoras those business aide. That

two thequalifications positionsfor the were notthe same
factinferred from the that themay positions enjoyedbe

shows,classifications. As the .record thestatutorydifferent
II a of 17position salary gradeof accountant had with a

(4th positionas to thestep) comparedofmaximum $9235.20
of 19aide with a and a thirdsupervisor gradeof business

ofsalary plaintifffor which the was recommendedstep
1970, 44:1. When the firstplaintiffLaws wasSee$9643.40.

asupervisor startingaide he receivedas businessemployed
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19for$8455.46, which was the thirdof gradestepsalary
in1969, statutorydifferencesat that time. 500:1. TheseLaws

andthethatclassification respon-qualificationssuggest
considered identicalin the were notsibilities two positions

no were.is evidence thatand there they
tenure as businessThe record is histhat throughoutplain

aide, andwasthe position temporarysupervisor plaintiff’s
of defineofThe rules the personnelprovisional. department

of more“nota as an“provisional” appointmentappointment
of a for(6)than six months establishment registerpending

as asuch aand positionposition”; “temporary appointment”
definition“known to be duration”. Theof limited statutory

in theof a effect during period“temporary appointment”
one fill ain defined it as “made to temporary posi-question,

tion” amend-(RSA a definition98-AT), byuponenlarged
1973,inment to it mean “anthat should appointmentprovide

full-time forfill a on a basismade to temporary position
of 1973).the RSA 98-A:l (Supp.period appointment.”

ofthethe record is clear that when positionAgain
established,II andaccountant newwas it was “a position”,

tothat rules were requirepersonnel interpreteddepartment
shouldthat a such theasprovisional plaintiff passappointee

an examination in order to for status.qualify permanent
II, 3,§§Rule 19.See

these reliesthe theDespite requirements, plaintiff upon
of toRSA to entitlement the “same98-A:3 establishprovisions

Thiswhich is afforded to aprotection permanent employee”.
section as follows: “Position Permanent.Madeprovides Any

orunder aperson appointed temporary appointment any
under who worksa seasonalperson appointed appointment

more,the of six months or not consecu-necessarilyequivalent
in twelve-month shall be deemed to betively, any period

a or arespectively permanent temporary employee perma-
to all the andnent seasonal and entitled rightsemployee

of a in the classified servicebenefits permanent employee
of the state.”

the for more than six monthsSince wasplaintiff employed
aide, hein the of businessposition supervisor may fairly

to havebe said become a “permanent temporary” employee
State,the definition of v.within RSA 98-A:3. See 112Oleskey
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(1972).131,N.H. enjoyedThe benefits to be290 A.2d 621
by a “permanent temporary” employee however are restricted
by RSA which provides employee98-A:4 that such an “shall
be eligible for retroactive accumulation of ofpayment accrued

upon beingannual leave laid off for the season or separation
service”,from and further hethat “shall be toeligible

leave”; “[n]oaccumulate sick but that payment for sick
leave... be made for accrued sick upon lay-offshall leave
or separation.” plaintiffSince the seeks no ofpayment
accrued annual leave but to obtainseeks reinstatement to

II, RSA ch. 98-Aof accountant fur-positionpermanentthe
nishes no for contention.support his Nor does the statute
support positionhis contention that the of supervisorbusiness

permanent, temporary appoint-aide was since it defined a
ment as a RSAtemporary position. 98-A:l.

whole, plaintiffTaken as a the record that thesuggests
byspecial being given provisionalwas afforded consideration

appointment position tempor-to a new when hispermanent
ary one to twice take anexpired by being permittedand

for which hepermanent positionexamination the to seeks
event,anyto be reinstated. In it falls of establishingshort

of of plaintiff’sas a matter law that termination the service
him offrom a maneuver to relieveresulted bureaucratic

which heposition. complainthis His that the examinations
com-failed did with rules notcomply personnelnot because

petitive and was known to the examineridentitybecause his
examinee,since he thewas sole affords no basis for the relief

sought. provideThe rules for provisional appointment pend-
ing of of forregister eligibles, necessityestablishment a the
which inrests the discretion of the director personnel.of

§II,Rule l.A consideredcannot beshortage applicantsof
to prejudicialhave plaintiff.been to the

providesRSA proof uponthat the burden of is541:13
the toplaintiff show that the decision of the commission

unlawful”,was or of“clearly findingsunreasonable and all
the questionscommission “all of fact beforeupon properly
it shall deemed tobe be lawful and reasonable.”prima facie
RSA 541:13. As out inpointed v. State PersonnelPeabody

(1968),77,152, 155,Commission, 79109 N.H. 245 A.2d
findings lightlythe commission’s and conclusions are not to be
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set theaside. The in fails torecord this plaintiff’ssatisfyappeal
burden.statutory

dismissed.Appeal

Griffith, sit;not the others concurred.didJ.,

Rockingham
No. 6654

Maguire, Administratrix,M.Frances
Maguireof WilliamEstate

v.

Hampton CompanyExeter & Electric

30, 1974September


