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on the record before us that constituted an abusesay they
of the broad whichdiscretion was vested in the trial court

402,the then Streeter,statute. State v. 113 N.H.by applicable
310,Kawa, 306308 N.H. A.2d113A.2d 535 v.(1973); State

791 (1973).

overruled.Exception

All concurred.
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Normandin, & O’Neil Mr. Huot(andDavid HuotCheney orally)
thefor plaintiff.

Lord, Martin & (Mr. DavidKillKelley KillKelleyNighswander, J.
for the defendant.orally)

Kenison, theThis is second occasion that this personalC.J.
action before court on motion for newhas been the ainjury

trial,thetrial. On first suit initiatedwas both Heathby Jane
her of theand husband who was the driver one of vehicles

Ainvolved. verdict rendered forwas the defendant asjury
Heath, but this court motionagainst granted plaintiff’sJane

for a new due to error trialtrial in the court’s instruction
309,to the 111Heath v. N.H. 668 (1971).282 A.2djury Joyce,

1973,retrial in aa returned verdictUpon February jury
$40,000of for Heath. onBased takenexceptions duringJane

trial,the defendant moved for new trial. The motiona was
After the courtdenied. the verdict trial permitted plaintiff

$20,000 $50,000,to increase her ad damnum from to subject
to defendant’s The were reserved andexceptionsexception.

the courttransferred The basic beforequestionby Loughlin, J.
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is whether there inanyis basis the record of the second
ortrial in the allowance of an inincrease the ad damnum

to justify a third trial on the same core of fact.
The situation rise togiving plaintiff’s action anis

automobile accident Maythat occurred in 1968. While mak-
a left turning Dairyinto a lot on RouteparkingQueen
Tilton,in plaintiff’s3 auto was struck by defendant’s

automobile as he undertook to pass. The impact plain-caused
tiff’s car to roll over several times before tocoming rest.

injuriesAs a result of mishap plaintiffthe sustained that
caused ingreat pain her back and which herrestricted normal
activities. She to for much ofcompelled stopwas working
1968. After a temporary resumption plaintiff was once again
advised to instop 1969.working Throughout periodthis

performedshe a ofbattery back exercises to relieve the pain.
1971,Finally, in November after intensive inves-radiographic

Robinson,tigation, plaintiff’s physician, Dr. discovered what
she termed a traumatic defect in lower Thisplaintiff’s spine.
defect precludes hard work lifting.and itAlthough may possi-
bly bybe remedied operation, her recom-doctor does not
mend it.

forgroundsDefendant’s numerous a newseeking trial
conveniently into threemay grouped general categories:be

instructions,evidentiary objections, exceptions juryto and
of In theexaminingthe size the verdict. various contentions

these it is essential to remember that the mattergroupswithin
a new trial lies within the discretion of thegrantingof trial

§ (1965).7.17 Incourt. F. Civil Procedure this StateJames,
State,broad latitude.givenbeen v.hasthat discretion Hayes

(1969).353, 355-56, 431,109 N.H. 433A.2d252
defendant,objections byraised noneevidentiaryOf the

of new trial. In aallowingmandate the a witnessgranting
that the noise of defendant’s vehicleopinionto render his

running fairly speed”,“like at theengine highansoundpd
to theaccording generally acceptedtrial court ruled view

Walker,lay opinion.on of v.admissibilitythe Walker 106
282, (1965);284, McCormick,468,N.H. 470 C.210 A.2d

§ (2d 1972); Weinstein,Evidence 11 ed. Maguire, J.J. J.
Mansfield,and Cases on Evi-Chadbourn and MaterialsJ.

(1973). thoughdence 304 Even the trial court sustained
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defendant’s to the cross-examination of con-objection Joyce
violations,forhis convictions motor vehiclecerning prior

defendant contends that the elicited information is so prejudi-
cial to new While theas a trial. information wasjustify prop-

Annot., 1421,excluded as 20 A.L.R.2derly prejudicial {see
the involved in the(1951)),1424 prejudice jury’s hearing

init was not sufficient the trial estimationapparently judge’s
to newa trial. The trial to the vitaljustify judge’s proximity

of the case deference towarrants hisaspects judgment.
the rule is that evidence of insur-Although general liability

inadmissible,ance is a is where a witnessrecognized exception
makes an reference to it inas defendant didunexpected

McCormick, §this case. C. Evidence ed.(2d 1972).201
it is defendant’s thethat trial courtFinally, position

excluded a theimproperly questionrepetitive regarding pos-
that earlier not have revealed the defectsibility X-rays may

in Defendant’s counsel the sameplaintiff’s spine. posed ques-
tion twice. it was admitted without butInitially, objection,

was sustained. Since theupon repetition plaintiff’s objection
second cumulative,was it is difficult to dis-question merely
cern how its exclusion defendant.prejudiced

Defendant’s various to the instructions areexceptions jury
also without merit. counsel’s contentions to the con-Despite

sufficient evidence from the record to submittrary, appears
the issue of unreasonable to the Beside the tes-speed jury.

of a vehicle,witness as to the fast sound of defendant’stimony
there is evidence that the was still from apavement damp

Moreover,recent rain. a reasonable inference from Joyce’s
own is that he did not have a ofclear view thetestimony
road ahead. On the ofbasis Dr. Robinson’s thetestimony,
trial court was in the of thejustified questionsubmitting

of to the v.permanency plaintiff’s injury jury. L’Esperance
Sherburne, 103, 113, 203,85 N.H. 155 A. (1931).209 Absent
an that was not advisable for a ofoperation person plaintiff’s

the doctor stated that Heath would beage, thebyplagued
effects of the for the remainder of her life.spinal injury
Defendant also maintains that it was error notmistakenly
to withdraw the issue of a from thepossible operation jury.
Since the trial court admonished the to anconsiderjury

if it found that wouldoperation only plaintiff probably
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entirelyone, seemsthe submission of that issueundergo
reluc-admittedproper. jury weigh plaintiff’sThe could
adviceher doctor’soperationtance to have the as well as

against doing so.
addition, no error in the court’s toIn we find statement

ofmay earnings earningit consider loss andjurythe that
plaintiffat trial indicated that worked ascapacity. Evidence

at variousbabysitter Accordinga and as a chambermaid times.
Robinson, injury precluded physicalto Dr. the even minor

disability mightSuch a be found to aprecipitateexertion.
of and to future labor. Hill v.wages precludeloss Bardis

(1949).14, 16-17, 1,Co., 96 69 The courtFruit N.H. 3A.2d
jury that was under a toplaintiff duty mitigateinstructed the

damages. requested bythe defendantArguably, instruction
dutywas more aimposedfavorable to in that itplaintiff

to rather thanonly mitigate damagesto use reasonable care
duty Finally, expertan to do so. because the tes-absolute

in plaintiff’s prob-indicated that the defect wastimony spine
accident,of courtably the traumatic result the the trial did

not err in to the issue of a condi-refusing preexistingsubmit
jury. profferedtion to the No evidence was at trial to substan-

of to the accident. Withoutpriortiate the existence a defect
evidence, no instruction was warranted. Clark v. NewEngland

(1973).103, 106, 826,Co., 113 N.H. 828302 A.2dTelephone
ofexceptions questionCounsel’s final center around the

$40,000 manifestlyIt is his viewthat the verdict of isdamages.
plaintiff’s merelyexcessive since medical totalbills $361.70.

However, injuryevidence introduced at trial indicates that the
likely permanentis to be and it narrowlythat circumscribes

plaintiff’s plaintiff’s expectancyactivities. Given life of 33.9
years pain reportedlyand the associated with the spinal

clearlythe verdict is notinjury, excessive. Born v. Kenneth
(1974).Hudson, 537,Inc., 114 DefendantN.H. 917323 A.2d

in allowing plaintiffthat to heralso maintains increase ad
$20,000 $50,000,fromdamnum after the verdict to his rights

The essence of counsel’sprejudiced. argumentwere is that
known that he incurmight personalhad defendant liability

$40,000, he approachedof to would have the case differ-up
attorney byhis own individualently by retaining engag-and

But,of orthopedic specialist.the an even undering services
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in ofwasad damnum defendantthe incurringdangeroriginal
washis insurancesincesubstantial coverageliabilitypersonal

$10,000. in excess of shouldto Thatlimited coverageliability
for There-incentivehave sufficient self-protection.provided

v.fore, from Vallierethis case Filfalt,is clearly distinguishable
843,334,331, 845 relied(1970),110 N.H. 266 A.2d upon

thethedefendant where insurance coverage equalled orig-by
and,damnum, hence, nodefendant motivationinal ad had

ato defense.personalpursue
for a trial is denieddefendant’s motion newAccordingly,

and the order is

overruled.exceptionsDefendant’s

All concurred.
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