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§ (1972); Georgev. Commercialsee37Am. Prohibition2dJur.
(1964).212,269, 271, 197Corp., 105 N.H. 214Credit A.2d

thethatsaid hereinbeforefrom what has beenIt is clear
appealofas a conditionimposeno topowercourt haddistrict

toThe failuretaxes.paya bond tothat furnishplaintiff
harmin irremediableresultof wouldprohibitionissue a writ

ofstatutory rightherher ofbyplaintiff deprivingto the
courtdistrictcontestingof theher meanswhich is soleappeal

issheIn a situationaction. suchpossessoryin thedecision
of Stateright.as a matterof prohibitionentitled to a writ

127,Hoddinott, 304Ohio St. N.E.2d36 2dGilliganexrel. v.
§ (1972).47,(1973); at63 Am. Prohibition 2802d382 Jur.

prohibitiongranted.Petitionfor

All concurred.
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Hess,Rudman,Warren B. and W.Davidattorney general,
D. forassistant Thomas Rath(Mr.attorney general orally),

the ofState New Hampshire.

A. for theNadeau & Ernest(Mr.Janelle, orally)Jette Jette
defendant.

Kenison, indictedThe defendant was and convictedC.J.
585:22,under RSAafter trial of assaultby jury aggravated

of the Inthe statute at the time offense. thiscontrolling
he the verdict on themoves to set asideappeal ground

that not one. Thethe assault was an defendant’saggravated
Cann,were and transferred Thereserved byexceptions J.

before the court is whether defendant’sprincipal question
actions constituted an assault as that hasoffenseaggravated
been construed in this State.

23, 1973, wife,On defendant followed his formertheJune
Arlene into Dot’s Store Nashua where sheVarney, Variety
had fled for Without to Arlene whose lifesafety. speaking
he had he drank a sodathreatened earlier that andday,

thereafter,Soon the defendant returnedthen withdeparted.
ex-wife,a loaded He his theshotgun. approached pressing

her In herchest. She was effortsgun against “petrified”.
to the from her Arlene fell to thepush away body,weapon

floor,floor. theWhile she was to a bystanderpinned
to her of terror the storescreamsresponded by entering

from Theand the defendant.taking weapon only physical
Arlene the was a bruisedsustainedinjury by during struggle

foot.
onDefendant’s basic contention is that his actions June

constitute due to the ofa assault absence23 merely simple
In heserious this reliesbodily injury. maintaining position,
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theRSA sincejudicial gloss toprimarily upon the 585:22
utility determininginisof littleopaque language of the statute

definingquestion.in Rather thanthe elements of the offense
is, specifiessimplywhat assault RSA 585:22aggravatedan

wasThisimposed.that bemaylimits of punishmentthe
Bean, 36earlyan date. State v.the court atrecognized by

(1858). reasoning,122, to defendant’sAccordingN.H. 127
physicalmake seriousRSAelaboratingthe later cases 585:22

of themanyof the offense sincerequisiteinjury a element
injury.it entail suchcases under

injury,bodilydo involve seriousmost of the casesAlthough
not so v.aggravatedthe of assault is limited. Stateoffense

(1953);210, 202,203, 97 State98 N.H. 207A.2dSkillings,
(1972).184,182, 618,v. N.H.112 A.2d 620291Brough,

case, the defendantThe which both State anduponBrough
questionof the beforerely, pointthis clear and disposesmakes

pleaIn to apolice respondingthe court. a officerBrough,
for home gunpoint.was forced from defendant’s athelp

bythe carried defendantweaponIt not clear whetherwas
readilywas ammunition was available.actually loaded but

the not loadedtestimony weaponSome that wasindicated
of eitherincapablewas physicallyand that the defendant

no injuryofficerfiring physicalor it. The sufferedloading
whatever, ofhe no as to the readinessbut had assurance

the courtcircumstances trialweapon.the Under these
wasjury the fact rifle was unloadedinstructed the that the

or knownnot officer knew should havea defense unless the
reaf­the the courtsustainingit In instructionwas unloaded.

majority apparentthe view thatagreementfirmed its with
tobodilyinflict harm alone is sufficientability to serious

A.L.R.2d 1412, 1420Annot.,constitute assault.aggravated 79
Assault,(1961); Perkins, and toAssaultAn AttemptsAnalysis of

§ 201.10,(1962);71, Model Penal Code47 L. Rev. 79Minn.
§1959);(Tent. 9, (ProposedNo.Comment 3 Draft 211.1

1962).DraftOfficial
Henson,cited v. 357In the court CommonwealthBrough,

(1970),769,693,686, which defen-773-74Mass. 259 N.E.2d
statutespecialin due to thepointis notdant maintains

an aggravatedthatEven case involvedthoughinvolved.
statute,weapons itthe relevant dangerousassault under
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for thatnevertheless stands the abilityproposition apparent
to itself suffices.inflict serious physical injury by

In the standard to theapparent ability presentapplying
case, it clearis that defendant’s actions anconstituted ag-

assault. Defendant forced a loadedgravated againstshotgun
his chest. The of thevictim’s proximity weaponterrifying

herher fall to floor and foot was bruisedtheprecipitated
in the elicitedThe seriousensuing struggle. obviously danger
not of fear from the eventualscreams victim but alsoonly
aid from a bystander.helpful

commis-theAt oral thatdefendantargument suggested
Code, RSAto Criminalthe new N.H.sion’.s commentary

casesthethat1973) sustains his631:2 (Supp. position
decided under RSA mandate serious585:22 injuryphysical
for thatan assault. While the comment statesaggravated
RSA ofinstances serious631:2 injuryencompasses bodily

585:22,that were included under it not indicateRSA does
that in offenses.that section was limited its to suchonlyscope
The of the to the effect.comment isimplication opposite-

motion to verdictdefendant’s set aside theAccordingly,
is orderdenied and the is

overruled.exceptionsDefendant’s

All concurred.


