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Furthermore, counseltrial caseduring of the defendant’s
no not“that we in to contest and havepositionstated are

This wasbreathalyzer.”the of the testcontested utilization
that thean hour after the accident and showedtaken about

.15.of wasresult the test

overruled.Exception
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orally, plaintiffs.Railed, for theby brief andJames J.

Devine, Millimet, & (Mr.Branch MatthiasStahl ReynoldsJ.
defendant Paul William Reeves.orally) for

Lord, for the defendant&Martin RillRelleyNighswander,
Odell,M. filed no brief.Gertrude

Griffith, this out ofappealin arisesThe issue raisedJ.
andplaintiffs’ counselbetweennegotiationssettlement

in actionsnegligencedriversfor one of two defendantcounsel
accident. The accidentof a two-caras a resultbrought

and Chestnutof Centralthe intersection Streetoccurred at
2,Manchester, PaulDefendantFebruaryon 1970.inStreet

trial,for movedReeves, assignedthe werewhen casesWilliam
Thethe plaintiffs.witha agreementto enforce settlement

ruling the issueJ.) withouttransferred(Cann,CourtTrial
by the motion.raised
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Plaintiff Zoe was a in an automobileArapage passenger
driven Gertrude M. Odell which was in collision with anby
automobile W. on ofPaul Reeves. Suits behalfoperated by
Zoe for sustained in the accident and herinjuriesArapage
husband, forWilliam G. Arapage, consequential damages
were both drivers. Settlementbrought against negotiations
between counsel for defendant counselReeves and plaintiffs’
were conducted both in and over thewriting telephone.

10, 1974,On counsel offered to settleJanuary plaintiffs’
$45,000,with onReeves a covenant not to sue for less certain

credits for In offermedical made. addition thepayments
was conditioned Reeves butupon admitting liability staying
in the case and with his counsel in estab-together cooperating

addition,the of defendant Odell. In no cross-lishing liability
examination forcounsel Reeves was to be withby pursued
the aim of In a letter dateddiminishing damages. January
21, 1974, counsel withdrew his offer on theplaintiffs’ ground
of defendant’s counsel’s failure to the offer ofaccept January

22, 1974,10 as outlined. letter of defendant’sBy January
counsel hestated considered the case settled for the amount

$45,000,of less the medical and to admitpayments agreed
but did not to the other conditions.liability agree

In settlement,his motion to enforce Reevesdefendant
reiterated his to the sum refusedbutwillingness pay agreed

counsel,the in the trial defendant and hisparticipation by
on 10, 1974,which the offer of conditioned.wasJanuary
It is the of the defendant Reeves that the conditionposition
of defendant and inhis counsel to therequiring participate
trial for the limited stated is andpurposes improper illegal.
Defendant claims the to ofenforcement the settlementright
for the amount and to theagreed upon disregard require-
ment of defendant’sconditions in the trial.participation

The conditions in thiscounsel caseimposed by plaintiffs’
are an of the of incounsel settle-example ingenuity devising
ment with one defendant while that defendant asutilizing
a chained in his action another defendant. Weally against

some force in the counselof defendant’srecognize argument
that the settlement would him toproposed require

in a intrial which he nohad interest.improperly participate
for the fact that defendant’s in this case isExcept liability



686

“Maryfixed, the Carterresemblesproposed agreementthe
withsecretly agrees“one codefendantwhereinAgreement”,

that, to defendproceedwillthe if such defendantplaintiff
court, diminishedliabilitywillbein his own maximumhimself

co-­otherliabilitythe of theby increasingproportionately
1973).(Fla.Ochoa, 385,So. 387Ward v.defendants.” 284 2d

from whichin the casewas enforcedagreementWhile the
Co.,v. Carter Paint 202questionthe first arose (Booth Mary

(Fla. 1967)), since beenhaveagreementssuchSo. 82d
jurisdictionin thethe trier of factrequired to revealed tobe

Maulev. Ochoawhere the case first arose. Ward supra;
1973).(Fla.Rountree,Industries, So. 389Inc. v. 284 2d

parties,theof the betweenagreementWhatever the status
fromto attacksmayof be vulnerableagreements typethis

Stinnett,Lum v.circumstances.codefendants under certain
(1971); Note,402, andsee87 488 347Nev. CompromiseP.2d

DefenseCarter” 23Settlement “Mary Agreements,-Disapproval of
-(1974); theNote, Carter516 The SolvingAgreementMaryL.J.

Actions, 47 S. Cal.TortSettlementsinProblem Collusive Jointof
(1974).L. Rev. 1393

proposedHowever, enforceability agreementof thethe
defendantin theby the is not before us this case sinceplaintiff

The defendanthe now attacks.never to the conditionsagreed
into enforce. Fundamentalin has no agreementthis case
isacceptancebyof contract offer andthe a validmaking

unconditionally.acceptedthat an offer berequirementthe
§ (3d 1957); Meader,Williston, v.1 S. Contracts 73 ed. Lord

(1905).185, A. for Reeves73 N.H. 60 434 Counsel defendant
specificallythe of the offer andaccepted monetary part

rejection notThis was arejected cooperation provisions.the
although itacceptance of offer of settlementplaintiffs’an

offer, acceptedcounter which was notmay be considered a
(1893);437,Scott, A. 77067 N.H.by the v. 32plaintiffs. Harris

1957);§ (3dWilliston, Restatement77 ed.1 ContractsS.
1964).§ (Tent. 1,(Second) Accord­No.of Contracts 60 Draft
to enforcedpartiesno the bethere is betweeningly agreement

denied.motion must beand defendant’s

Remanded.

All concurred.


