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Sullivan
No. 6936
Sullivan Probate CourtCounty
No. 6991

Fleming,C. N.Helena Lou­ viereJane

v.

Aiken,Charles Lowe Sr.

31,October 1974

Emile R. Bussiere and Kenneth R. (Mr.McHugh McHugh
for theorally) plaintiffs.

defendant,for the filed no brief.Buckley Zopf

Griffith, cases,These are two one in thependingJ.
court,court and one in the bothsuperior probate primarily

concerned thewith of two sisters with their brotherdispute
over title to sixteen acres of land with the thereonbuildings

inlocated on Great Island in Lake. TheSunapee Sunapee
was owned the late father of the andproperty by plaintiffs
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Aiken, 15,defendant, 1940.the who died DecemberHerrick
bythe wasequity by plaintiffsA bill in dismissedbrought

J.) uponon own motion basedthe Trial Court its(Dunfey,
subjectin the matter.jurisdiction superiorlack of of the court

and trans-exception to the dismissal was reservedPlaintiffs’
Subsequent of the billby entrythe trial to theferred court.

in estatein his as executor of theequity capacitydefendant
plaintiffsof both filedguardianof Aiken asHerrick and

motionin the court. then filed aprobateaccounts Plaintiffs
the inthey soughtin the relief hadprobate seekingcourt

in The Courtequity superiortheir in the court. Probatebill
question of itsJ.) without the(Slattery, rulingtransferred

jurisdiction to the issue raised.determine
wasIn of plaintiffs’ allegationscourts the substanceboth

duly appointedas In 1941 defendant wasfollows: the
theofguardianof the of Herrick Aiken andexecutor will

of agenineteen yearswho were thirteen andplaintiffs then
personal prop-real andrespectively. bequeathedThe will all

chil-to the fourerty, property,the Lakeincluding Sunapee
defendant, andtheplaintiffs,dren who him: thesurvived
the 1940 taxespaidAiken. The defendant as executorJohn

sub-pay.in fraudulent failed toplanbut furtherance of a
by forsequent so was sold the townpropertytaxes that the

Goodrich,one Horaceunpaid procuredtaxes. Defendant
thethe of tohousekeeper, purchasehusband defendant’s
theunderstanding conveytax with the wouldtitle Goodrich

hold The taxto Aiken to for the defendant.property John
28, 1943, onJulyto was on andcollector’s deed Goodrich

4, 1945, to Aiken.May conveyed the propertyGoodrich John
8, 1961, thathis will recitedAiken died November andJohn

belongedthe in his to defendantpropertyGreat Island name
it tobyand his will he and devised the defendant.released

thealthough occupiedallegePlaintiffs that defendant
holdhome never claimed toas a summer heproperty
careheplaintiffsto told would takeadversely plaintiffs and

byinterests, Offersof them as cotenants.recognizingtheir
werethe taxesplaintiffs payto their share of the real estate
werethe that the taxesbydeclined defendant with statement

adjustments later.small he them and makepayand would
In for the time from defendant’splaintiffs1971 firstlearned
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to sub-son title andthat defendant soleclaimed proposed
con-atodivide or seeksell the Plaintiffs imposeproperty.

and a decreestructive them as cotenantstrust recognizing
of partition.

the defendant failedThe bill in also thatequity alleges
or thefile in the estateto account either guardianships.any

for and an orderIn another ask an accountingprayer they
them their share of theirdefendant to justrequiring pay

inventoriedfather’s estate and certain insurance aspolicies
Inof the their brief waiveassets plaintiffsguardianships.

for and to ontheir seek solelyprayer accounting proceed
to the realtheir claim estate.

for within the ofThe was jurisdictionprayer accounting
thecourt in both the estate andthe guardianships.probate

547:3; if notRSA 547:4. Even the had waivedRSA plaintiffs
of nofor we can conceive usefultheir demand an accounting

thethat would be served their consideration bybypurpose
is other thancourt at this time. No fraud allegedprobate

of the to file them. Over athe failure defendant quarter
of a has since the attainedcentury passed youngest plaintiff

since an account was dueher and overmajority thirty years
In ourthe estate. the of timein has ex-opinion passage

all claims between the out of theparties arisingtinguished
Tilton,of oradministration the estate Tilton v.guardianships.

Woodman,41 N.H. 49479 Hall v. N.H.(1860); (1870).295
While the defendant’s acts as executor and guardian may

estate,be relevant on the of toevidence issue title the real
a decision the court on the wouldaccounts beby probate
of no useful assistance to the Filed the inafter billparties.

was it be characterized in the lan-equity brought, may fairly
Parker, context,of inChief used anotherguage Justice Joel

“late,as andreluctant unimportant”.
The court has to hear and determinejurisdictionsuperior

the issues raised bill in theby equityplaintiffs’ concerning
While theLake 1940 tax bill wasSunapee property. properly

estate,ofthe executor as a current bill the title tobypaid
the real estate to the devisees to theirpassed directly subject
interests divested due to insufficient assetsbeing personal
in the or of(RSA 559:1)estate the estate. McInnesinsolvency

Goldthwaite, 413,96 (1951);N.H. 77 849v. A.2d Hardy,Ruel v.
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(1939);240, N.H.6390 N.H. 6 753 Hatch v.A.2d Kelly,
(1878);(1884); Perkins, 58 N.H. 405 Lane v.Perkins v.29

(1861). necessityof theIn the absence43 N.H. 326Thompson,
estate, thelicense to sell the realseekingof the executor a
ofjurisdictionno of the real estate a dece­probate court has

(1919);245, A. 13779 110 Mans­dent. N.H.Westonv. Society,
(1907).417, TheHolton, 68 A. 541 passage74 N.H.v.field

of in this with no for licensepetitionover three decades estate
jurisdictionofprecludes any possibilityto sell the real estate

decedent, Herrickin the court of the real estate of theprobate
(1870); Tilton,Woodman,Aiken. 49 N.H. Tilton v.Hall v. 295

(1860). claim to theplaintiffs’41 N.H. 479 Decision of the
jurisdiction ofsolelyin this case lies within thereal estate

285,Estate, 110 N.H.superiorthe court. In re Bunker 266
58, 67,(1970); Dow, 154 A.114 85 N.H.Rockwellv.A.2d

388,(1931);229, 415Patten, 109 A.79 N.H.Patten v.234
(1957);26, 433101 N.H. 131 A.2d(1920); see Patey v. Peaslee,
(1973).Estate, 84, 333In re 113 N.H. 301 A.2dMoreycf.

exceptionPlaintiffs’
6936, remanded;in No.sustained

No. 6991 remanded.

All concurred.
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