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of or to discover thewith a engine’s age.knowledge duty
159,152,Parker, 75 So.Miss.Motor Co. v. 2d222Mayfield

236,435, 80 N.H.Co. v.437 Maxwell Ice(1954); Company,
239, 34,116 A. (1921).36

contends, however, haveDefendant that plaintiff may
was soldto The vehiclechanged engines prior complaining.

20,to on exhibit No.1973. Plaintiff’s 2plaintiff January
olderof the of anreveals that learned engineplaintiff presence

15, hein the car on which timeat immediatelyFebruary
incred-notified his father who defendant. It seemscontacted

on his own thatible that would anplaintiff replace engine
laborwas still covered a coveringby 30-day express warranty

for major engine repairs.
“It is not the law should allthat preceptspractical adopt

conduct,of moral but it is desirable that its rules and princi-
runshould not counter to them in the conductples important

412,Butman,and 94transactions of life.” Burtman N.H.v.
417, 367,54 91371 Watkins N.H.(1947);A.2d v. Carrig,
459, 465, 591, 59421 (1941).A.2d
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Ford, for theby orally, plaintiffs.B. brief andJohn

Morneau(Mr.and Roland E.Grinnell & Bureau Morneau,Jr.
fororally) defendant.

Kenison, to courtappealed superiorthePlaintiffsC.J.
aris-for assessment of damagesto RSA anpursuant 238:4

by the town of Windham.from a discontinuance of a roading
in for the town. Plaintiffs’by juryTrial resulted a verdict

by judgethe trialexceptions jury givento certain instructions
by appealThiswere reserved and transferred Mullavey, J.

question of the trial court’sposes the of the correctness
juryof the law as embodied in the instructions.interpretation

In withplaintiffs approximatelyowned a 60-acre tract1962
1,750 Road,feet on Hill a roadfrontage Spear public partially

In February theywithin the town of Windham. when learned
Road,Spearof of Hillnewspapers proposed closingfrom the

aPlanningto the Windham Boardplaintiffs presentedthe
of lotsplan comprisedsubdivision seven border-preliminary

wasproposalfor theing submittingthe road. The motive
intended to eventu-plaintiffsto make it clear to the town that

was endorsedally preliminary plansell the seven lots. The
approvalthat formalby understandingthe board with the

still in existencerequired Spearnot since Hill Road waswas
to theadequate proposedtime and accessprovidedat that

voted toselectmen of Windhamlots. Two weeks later the
1,522.5of Road. As a resultSpeardiscontinue most Hill

was discon-plaintiffs’ propertyfeet of the road abutting
tinued, fromfeet of the accessleaving them with about 227.5

of toopen public.their to the the road stillproperty portion
Road, plaintiffsthe of HillSpearAfter discontinuance

of accessprivate wayretained a over it and still hadright
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ofthefrom their land:to three roads portionopenpublic
RSARoad, Road. SeeandRoadHill RangeSpear Langdon

thethatcontention closingIt is238:1. primaryplaintiffs’
of theirvaluein thein diminutionresulted aof the road

thetosincethe closed implementsegmentalongproperty
wouldtheafter requiresubdivision closingplanproposed

RoadHillofthe considerable Spearreopeningexpenditure
or a new road.making

to whichof the trial court’sThe substance plaintiffscharge
the discon-forrecoverabutter cannotis that anobjected

of accessmeansan alternativeof if he hastinuance a road
correctis athat thiswith the townWeto his agreeproperty.

Board,Co. v. 92in State.of the law this St.statement Regis
172, 832, v.164, Tilton(1942);839 Sharpe,N.H. 26 A.2d

Laconia,139-40, 44,138, Cram v.155 A. 46 (1931);85 N.H.
635, court41, 52, In this51 A. 641 Cram(1901).71 N.H.

of to thehas a accessstated that an abutter highwayright
he isTo the extent thatwhich he is located. Id. speciallyupon

that sus-similar toto harmas sufferingdamaged, opposed
for the destruc-in he can recovertained theby public general,

of Asor of the access.tion pointplaintiffsimpairment right
Ameri-out, in with the view.this is accord 2acceptedposition

Antieau,C.1952);§ Casner ed.can of 9.54Law (A.J.Property
Annot., 73§ (1974);1A Law 9.42Municipal Corporation

652, 656 (1960).A.L.R.2d
however,Cram,in did notThe court delineate thefully

Inof to access. no mentionadimensions particular,right
of ofof the effect an alternative means accesswas made

theroad is discontinued.where a directly abutting property
the of another means ofcontend thatPlaintiffs presence

one’s to recover Butnot affectaccess does ability damages.
Tilton cases indicate that thethe andboth St. questionRegis

of has been affected entails theaccessof whether a right
modes of theofconsideration alternative reaching property.

into have a made aIn St. plaintiff sought sluicewayRegis
to it to continue toconstructed dam so as permitrecently

of Inthe river as a meansutilize rejectingtransporting logs.
court the close betweenclaim thethat recognized analogy

and but noted thata waterway public highway, plaintiffpublic
of access for theretained another means transporting pro-
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Board, 164,duce of Co.its timberland. St. v. N.H.92Regis
(1942).172, 832, 839 Likewise in thediscussing26 A.2d

Tilton,of inaccess the court stated that the extent ofright
onright depends “accessibility propertythe the of the at

138, 139-40,other Tilton 85 N.H. 155 A.points.” v. Sharpe,
(1931).44, 46 The of these cases is that theimport right

if ofunimpairedof accessremains an alternative means access
ofonly system publicThe of access to therightexists. consists

of access. Covey,not of a meanshighways particular Frontage
to 56 Nw. U.L. Rev.To or NotRoads: Compensate Compensate,

(1964);(1974);587, Note, 130,594 14 DePaul Sack-132L.J.
-man, Planning,Reevaluation, onin 1974 InstituteAAccess

(S.W. Fndtn.) 335,and Domain 363.Zoning LegalEminent
In their propertythis case retained access fromplaintiffs

only Spearto not the of Hill Road but alsoopen portion
publicto two other Since athey privateroads. also retained

Road,Spear they readyeasement over Hill tohad access
their fromproperty theory,several routes. Plaintiffs’ how-
ever, theis that access to the seven lots in the preliminary

plan impaired.subdivision has been But this assumes that
the identityseven lots had an distinct from plaintiffs’ property
as a whole. was done to these lots aNothing give separate
identity planother than the submission of an informal to
the in of ofplanning anticipation closing Spearboard the

yieldHill Road. This in itself did not a ofright specifi-access
Meredith, 291,forcally the seven lots. 110 N.H.See v.Piper

(1970).299, 103, 109266 A.2d
Accordingly, the trial court’s instructions are sustained and

the order is

overruled.exceptionsPlaintiffs’

Grimes, dissented; the others concurred.J.,

Grimes, In the court’s thedissenting: charge, jury wasJ.,
told if plaintiffsthat the had an “alternative access to his
property”, they could not recover. There was no mention
made as to the ofreasonableness the alternative means of
access.

I think the is in twowrong respects.court It seems clear
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of athatme that when land abutsto part highwayupon
discontinued, to foris entitledis the ownerwhich damages

where the landButof access to theloss public highway.
iswhich discon­of thenot abut thatdoes part highwayupon

tinued, if suffered “athe recover he hasowner onlymay
the Can­not common toand public”.peculiar special damage

isThisChandler, 58 distinction(1877).N.H.dia v. recog­127
Laconia, 41, 51 relied(1901),71 635nized in Cram N.H.v. A.

bar, thethe In the aton court. caseby plaintiffs’ property
andthat of which was discontinuedabuts thepart highway

Cram,entitled, thetherefore, Inare to plain­they damages.
whichtiff’s not of thedid abut highwayany partproperty

was discontinued he ofand could not recover because the
Board,to Co.show St. v. 92inability special damages. Regis

164, court,on the(1942),N.H. also relied83226 A.2d by
ofnot a case involved the a damwas but buildinghighway

riveron a which from down­prevented plaintiff floating logs
stream. Plaintiff’s access to the river from its wasproperty
in no reduced but its was itsratherway inabilitydamage

theto use river for a loss which was commonnavigation,
the rest theto of the The case also distinc­public. recognizes

tion between rivers and highways.
138,In 44addition 85 155 A. (1931),Tilton v. N.H.Sharp,

court,citedalso the was not aby discontinuance-of-a-highway
Rather,case. it was a case loss to aof accessinvolving filling

Nevertheless,from ofstation one two thatstreets.adjacent
states of ofcase that the alternative meansreasonableness

us,access must be In the case theconsidered. before jury
not ofwas told to consider the reasonableness the alternative

of ofmeans were meansaccess but told that other accessany
would fromthe Seeprevent plaintiffs recovering damages.

Antieau, 9.42,§C. 1A 9-91atLawMunicipal Corporation
think, therefore,I(1974). that a new should be ordered.trial


