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Rockingham
No. 6942

IndividuallyMagulas, andCharles
Pancake HousePand.b.a. Peter

v.

CompanyInsuranceTravelers
and

CompanyInsuranceOak FireCharter

31, 1974October

DillE.Waldron, Richard(Mr.&Dill AeschlimanBoynton,
fororally) plaintiff.

Peters,Starr, Dunn & and Van LoanKohls EugeneWadleigh,
defendants.for theLoanVan orally)(Mr.

courtinKenison, initiatedwasThis action superiorC.J.
issuedfire insurance byunder arecover policyto payment
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owned andcovered a restaurantwhich operateddefendants
to trialon leased By stipulation priorpremises.by plaintiff

thefor lossessettled claimsthe involvingplaintiff’sparties
businessof the restaurant andcontents interruption

was theinThe matter that remained disputeonlyexpenses.
better-forof under theamount plaintiff’srecovery policy

the insurancements and companyAlthoughimprovements.
of the$6,000 asfortheallowed partimprovementsplaintiff

settlement, more. Defendants’he claimed excep-considerably
were reservedfor theto the trial court’stions plaintiffruling

raisedThetransferredand questionMullavey, specificby J.
conclusionof court’scorrectness the trialis thethisby appeal

andof for bettermentsthe amountthat improve-recovery
oral lease.of aon the basisments is determined two-year

1972,Inbe summarizedThe facts plain-briefly. Maymay
Inc.,Farms,Prescott con-withintotiff entered negotiations
Seabrook,on 1 inrental of a Routethe buildingcerning

thatDue to the substantialNew improvementsHampshire.
restaurant,in the into ahe buildingcontemplated converting

the course ofwanted a written lease. negotia-Duringplaintiff
Noel, mana-was told Mr. Brucetions by operationsplaintiff

Farms, Inc., written lease of theof Prescott that a premisesger
thewould not be since corporation anticipatedpossible

centerof the land into a shoppingdevelopment adjoining
of the Mr. Noelwhich entail demolition building.might

indicated, however, would be at leastthat the development
in the if the center wastwo future and thatyears shopping

constructed, Mr. as lessee of the wouldbuildingMaguías
of in new center.have a first refusal to theoccupy spaceright

of Mr. to theon the Noel as proba-Relying representations
tominimum of twoof a term years, plaintiff agreedbility

month. From untilatrent the JulyMay$700 perpremises
$20,00014, he made aboutdate the restaurantthe opened,

ofInin theofworth recognitionbuilding.improvements
Inc.,Farms,Prescottof thethe substantiality improvements,

occu-ofrent for about five weeksnotdid charge plaintiff
Onfor thethe building.required convertingperiodpancy,

11, unserviceable.a fire rendered theOctober building
Thereafter, therefused to reletPrescott Farms premises

rebuilt.that it did not want theto buildingplaintiff, stating
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heplaintiffThe record makes it clear that understood that
premisesor evicted from the upon propercould vacate be
ofanytime prior expirationnotice to the the “minimum term”

years.of two
policy,to the section of the better-According determinative

are valued at that ofimprovements proportionments and
unexpired“which the term of the leasetheir costsoriginal

oral,or inor whether written effect atagreement,rental
the fromperiodthe time of the loss bears to the date such

or were made to the expirationbettermentsimprovements
termunexpiredof the lease/’ Under this formula thedate

ofin the valueascertainingof the lease is a critical factor
of the termunexpiredAs the durationimprovements.

increases, recoup originalto more of thethe insured is able
case, example,In for sinceof thisimprovements.cost his

the improvementstwo months afteronlythe fire occurred
term,two-year plaintiffand a rentalassumingwere made

cost.improvements’ originalcould recover of the11/12
have realized thatpolicies,In insurance courtsinterpreting

preparedof adhesion which areusually they are contracts
itto the insured on a “takeby the insurer and submitted

(1960);§Corbin, 559Contracts n.20or A.leave it” basis. 3
(1943).Kessler, Adhesion, 43 Colum. L. Rev.Contracts 629of

In little ofequality bargaining powersuch contracts there is
in them.reality construingand the courts have thisrecognized

Contracts,Patterson, 64and ConstructionThe Interpretation of
(1964).833, In line with the effortColum. L. Rev. 855-62

insurance,of the law in this Stateto theguard purchaser
asinterpretedof a should beprovisions policyis that the

in the of the insured.person positionwould a reasonable
76, 78, 84, 193105 N.H.Co. v.Peerless Insurance Clough,

(1963).446, ofpart444, isproposition449-50 ThisA.2d
the courtin insurance law thatlarger emerging principlea

of theexpectations policyholder.will honor the reasonable
Provisions,Keeton, at Variance withInsurance Law PolicyRights

(1970); Perlet,961,967 ContractTheInsurance83 Harv. L. Rev.
(1970).6 116Forumtheand Doctrine ReasonableExpectation,of

of the relevant lan-interpretationIn a reasonablethis case
would that the wordsviewpointfrom the insured’s beguage

or rental whetheragreement,term of the lease“unexpired
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orwritten oral” the oral whichencompass agreement upon
relied. In the for use as a restaur-plaintiff converting building

ant, $20,000.around No doubt one ofplaintiff expended
his for tomotives insurance wasprime obtaining provide

the loss of this investment. Tosizeableindemnity against
insured,the that would be if he couldillusoryprotection

a small of costs in thehis eventonlyrecoup portion original
of fire after the were made. Plaintiffshortly improvements
relied on ina oral lease thetwo-year making expenditures
and was in the reasonable that the insur-justified expectation

would coverance those expenditures.
Defendant contends that the extent of insurableplaintiff’s

interest in the can determined refer-be only byimprovements
State,ence to state to oflaw. the law thisAccording plaintiff

was a tenant at will from to RSAmonth month. 540:1. His
was terminable timeat notice.tenancy any upon thirty-days’

basis,RSA On maintains thatthis defendant540:2-3. plain-
tiff’s interest in limited to whatthe isimprovements strictly

enforceable,was the term oflegally unexpired thirty days,
therefore, $6,000and his is restricted to asrecovery provided

in the settlement.tentatively
interest, however,An insurable is not so limited. Daeris

Co., 119,117, 886,Co. v. Ins. 105 N.H. 193 A.2dHartford
Annot., 1243,888 97(1963); 3 G.(1964);A.L.R.2d 1245

Couch, of §Insurance Law (1960);24.13Cyclopedia Barney,
Interest,The 8 ForumInsurable 509 To(1973).Requirement of

have an insurable interest in a reasonableproperty expecta-
tion of frombenefit its 4continued existence suffices. J.

§Insurance andLaw Practice Plain-(1969).2123Appleman,
tiff to use the for two andexpected improvements years
should onrecover the basis of thethat expectation despite
fact that his enforceable rental term was limited tolegally
thirty days.

the trial court’s verdict is sustained.Accordingly,

overruled.exceptionsDefendant’s

All concurred.


