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District CourtLaconia
6965No.

HampshireNewState of

v.

Raymond MorinJ.

31, 1974October

V.Rudman, and RobertB.Warren attorney general, Johnson
for the State.II, assistant orally),attorney general^Mr. Johnson

for the defendant.Makris, andPeter brief orally,by

the trialis whetherin this caseThePer curiam. question
motionon his ownindiscretionabused his orderingjudge

could bewitnessthen unavailablecontinuance so that aa
hehold thatcase. Werested itsthe State hadcalled after

not.did
motor vehicleawithDefendant was operatingcharged

1973, of16, the influencewhile under intoxicatingon April
Trialoffense, of RSAin violation 262-A:62.secondliquor,

course of27, the1973.held onwas DuringFriday, April
trial, asofficer who wasthe the acting prosecutorpolice

was calledintroduce, officer whotheto throughattempted
accident, the defen-thatevidenceof theto the scene hearsay

of theThethedant had been objectionsvehicle.driving
The Statewere sustained.evidenceto thisdefendant hearsay

either thatintroduced evidencecase withoutrested its having
he had beenor thatwas previouslythe defendant driving

dismiss, theWhen the moved toconvicted. defendant presid-
evi-furtherif there was availablejustice anying inquired



709

the witnessOn the officer thatdence. informed bybeing
the car was unavailablewho had seen the defendant operate

be available thebut wouldfor trial that following Monday,day
1973,30, on motion ordered athe his ownjusticeApril

thethe continueduntil that time. Atcontinuance hearing,
evidence of defendant’swas andwitness operationproduced

was foundintroduced. Defendantconviction wasand prior
to servea fine of andand ordered to thirty$500payguilty

correction, and his license was revokedin the house ofdays
the continuancetofor three Defendant’s exceptionsyears.

the continuedintroduction of the evidence atand the hearing
Snierson,were transferred by J.

inwell the trial his discretionIt is settled that judge may
the to its casecontinuances and allow State reopengrant

in its evidence. v.to fatal deficiencies State Comparone,supply
398, Petkus, 110 N.H.(1970);110 N.H. 131 State v.269 A.2d

394, ofUniform Rules the(1970). See also269 A.2d 123
2,Courts, D, RSARule Section andandDistrict Municipal

does not this1973).596-A:4 Defendant(Supp. dispute right
in thebut rather claims that this case abusedjusticepresiding

onhis discretion in on his own rather than a requestacting
from in thethe and the case overprosecution continuing
weekend. While the shoulddiscretionary authorityjudge’s
be used we are unable to that under the factssparingly, say

in continuance.of this case he abused his discretion agranting
of the continuance to beNeither do we find the length

unreasonable under the circumstances.

overruled.Exceptions

Griffith, dissented; the others concurred.J.,

Griffith, The defendant was entitled to haveJ., dissenting:
motion to dismiss since to the reservedhis accordinggranted

the hethere was no evidence before court that hadcase
committed the crime Instead the courtcharged. interrogated

theofficer and as a result ordered casethe prosecuting
for over the weekend until the wit-and continuedreopened

of, Inness the court now learned would be available.had
the courtthe unsolicited intervention aftermy byopinion
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rested,the had to evidenceprosecution designed generate
conviction,which would a was “[T]hepermit impermissible.

zeal,was a withinconsistentjudge exhibiting prosecutor’s
that detachment and aloofness which courts have andagain

demanded, in criminal trials. everyagain particularly Despite
allowance he not take on the role of he mustmust partisan;

....not enter the lists Prosecution and are twojustice quite
functions in the administration of mustseparate justice; they

Marzano, 923,not United 149 (2dStates v. F.2d 926merge.”
Hand, States,Cir. 1945) Billeci United 184(Learned v.J.);

States,Cir 1950);394 Hunter United(D.C.F.2d v. 62 F.2d
Cir.(5th 1932).217

the immediate result in this thecase isTranscending possi-
that it will as thebe construedbility diminishing responsibility

and of district courts. The ofindependence importance
and district courts can beresponsible hardlyindependent

form ofsince are the justiceoveremphasized they only
of our citizens. In criminal cases districtencountered mostby

courts”;courts are not stand between the Statethey“police
of theand the defendant and not as either Statepartisans

Comm’n,or the N.H. Court Accreditationdefendant. Report
on of Their(1973).the Accreditation Court Facilities

inwhen assist theis they pre-independence compromised
case,or of the either exparation presentation prosecution’s

Minimum for Criminalor in court. ABA Standardsparte
§The Function of the Trial 6.4Justice, Judge (Approved

for Crimi-in ABA Minimum Standards1972); restatedDraft
nal The Administration of Criminal (1974).Justice, Justice

It must not be donehas often been said that justice only
but must theto be done “[Jjustice satisfyappear appearance

States, 11,of 14 (1945)United 348 U.S.v.justice.” Offutt
inThe end does not the means a(Frankfurter, J.). justify

trial, no should convicted acriminal and be by proce-person
Idure that would to theunjust ordinary person.appear

ofin theam that an ordinarypersuaded person position
thethis defendant would feel that combined byprosecution

the was I dis-and the court unjust.prosecutor Accordingly,
from of the sealssent the result and whichopinion majority

in this case.with theapproval procedure


