
719

nor The law the the to annulchanged. giving judiciary power
the record of a conviction is within the andpowerlegislative
is not unconstitutional as an of the prerogativeinfringement
of the Governor to pardon.

Remanded.

All concurred.
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Wenners, forA. orally)Vincent Jr.,& Wenners {Mr.Craig
LocalAssociationintervenor, Manchesterthe Firefighters

856.

of athe natureDuncan, in petitionThis proceedingJ.
as anin the alternativeis alsofor a writ of certiorari styled

insurancech. 541. The companiesunder RSA plaintiffappeal
of anenforcementorderseek an suspendingtemporarily

commis-labordefendanttheissued byregulationemergency
The1973).II541-A:3under RSA regulationsioner (Supp.

of RSAthe 281:36-bto provisionsimplementpurported
facietheaffected1973) as presumption”by “prima(Supp.

in1973, or disease“heart506:1 thatLaws lungenacted by
V-a..”.. RSArelated 281:2... isa occupationallyfirefighter

ais1973). hearingSuch sought pendingsuspension(Supp.
fromof transferin theofin courtthis processquestions

forin the declaratorycourtthe plaintiffs’ petitionsuperior
of thethe emergencyconstitutionalityquestioningjudgment

1973).541-A:7RSA (Supp.regulation.
intervenor,the Manchesteris byopposedSuspension

ofAssociation, that an ordertheupon groundFirefighters
aCourt suspensionthe J.) denying(Mullavey,Superior

certiorari, theandonto attack bynot openimplies findings
notcertiorari willthaton thecommissionerlabor ground
orwhere anentertained remedy by appealbe adequate

is available.on reserved casetransfer
stated, the 1973enactedthe byAs before presumption

In thisis a facie only. regardprima presumptionlegislature
otherin force in some jurisdic-it differs from presumptions

rebuttable, whereand which arisenottions which are only
andforin ahas been servicethe periodspecifiedemployee

ourfound in statute. Seenotmet otherhas requirements
Larson, § 41.70 (Rel.LawWorkmen’s1A A. Compensation

14, 1973).No.
date ofissued underThe Septemberregulation,emergency

that27,1974, effectiveto become uponimmediately, provides
or“that a heartana lungfirefighterby employeeshowing

“shallit insurance carriersand that isexistsdisease disabling”,
seven... no later thanofcommence compensationpayment
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....”;to the and that adays subsequent waiting period request
for extension of time ... in“shall not be considered valid
the absence of medical evidence” that the diseaserebutting
is not work related.

The essence of the in thecontentionsplaintiffs’ pending
action is the order of the commis­thatdeclaratory judgment

sioner denies them due of law themprocess by requiring
to without orpay compensation prior hearing opportunity
to contest or rebut the facie that theprima presumption
claimant’s is related”. While thedisability “occupationally peti­
tion for that the commissionerindicatesdeclaratory judgment

to 1973)assess under RSA 281:36-bproposes penalties (Supp.
order,for failure to with the thatcomply emergency proceed­

does not under RSA ch. 541 (RSAas aning qualify appeal
541:2), and the issue now before us is thebypresented plain­

court,tiffs’ infiled this thanratherpetitionoriginal upon
transferred the court to its orderany exception by superior

a We therefore consider thatdenying suspension. ourjurisdic­
tion arises under RSA 490:4 1973). Cloutier v. State(Supp.

Board, 199, 203,Milk Control N.H. A.2d 554, 557 (1942);92 28
Marvin, 34,v. 105 N.H. 193 441 (1963).A.2dHampton

Under the of the Workmen’s Lawprovisions Compensation
affected the 1974 amendment and the emer­any employee by

order in if found to be entitledgency question, ultimately
to will be entitled to such fromcompensation, compensation
the date of the or illness with theinjury possible exception
of the first three RSA V 1973).and281:20 2days. (Supp.

hand,On the other if the are withoutplaintiffs required
and without “decision” the commis­prior hearing prior by

sioner (RSA II 1973)) to furnish281:37 (Supp. compensation
later determined not to be find themselvespayable, they may
without recourse to recover the so made. See Hart­payments

Duvall, 28,Accident & Indem. Co. 113 N.H.v. 300 A.2dford
(1973).732

to this case the outlined inAdapting policy comparable
circumstances in New Milk Dealers’ Association v.Hampshire

Board, 150, 151, 363,N.H. Milk Control 107 N.H. 218 A.2d
364 (1966), we a course which will be leastadopt damaging
to the of and the therights litigants public by suspending
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to theof the commissionerorder subject followingemergency
oralto submitthe will be(1)conditions: requiredparties

court,of (unless1975 session thisat the Januaryarguments
thesubmission)earlierthe questionsuponuponparties agree

forin thetransferred declaratorypending petitionbeing
in advanceof all to be furnishedbriefs partiesjudgment,

to annulreservesthe court(2)of oral jurisdictionarguments;
with thefor failure toof the order forego-complysuspension

condition.ing

the ordermotion suspension ofPlaintiffs’ for
the labor commissioner subjectgranted,of

theto conditions stated in opinion.

All concurred.
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