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to theof the commissionerorder subject followingemergency
oralto submitthe will be(1)conditions: requiredparties

court,of (unless1975 session thisat the Januaryarguments
thesubmission)earlierthe questionsuponuponparties agree

forin thetransferred declaratorypending petitionbeing
in advanceof all to be furnishedbriefs partiesjudgment,

to annulreservesthe court(2)of oral jurisdictionarguments;
with thefor failure toof the order forego-complysuspension

condition.ing

the ordermotion suspension ofPlaintiffs’ for
the labor commissioner subjectgranted,of

theto conditions stated in opinion.

All concurred.

Hillsborough
No. 6281

Cityv.V. Merrill of ManchesterRita

v.F. Merrill SameAlbert

ElhadyE. v­. SameAlice

29, 1974November
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Nixon, (Mr.& and E. Peltonen PeltonenTessierChristy John
for V. F. Merrill.Rita and Albertorally)

for Alice E.ef Paul R.(Mr.WilliamsKfoury Kfoury orally)
Elhady.

(Mr.Ross,RocheFrancis and solicitors RossClijford cityJ.J.
for the of Manchester.orally), city

Merrill,Lampron, Rita hus-Actions Albert andbyJ.
wife, onband and for from a Ritafall bydamages resulting

2, 1970, in tocaused a defect a sidewalkJuly by alleged
attributable, in ofbe at least to thepart, negligence employees

of the of Manchester. Consolidated therewith was ancity
onaction Alice E. for sustainedby Elhady damages August

20, 1970, when she thrown in the interior of anwas about
automobile in which she the car camewas a whenpassenger
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street,publicin contact with a hole in a which defectlarge
attributable, theat in toallegedly part, neglig­was also least

tocity.of of The filed motions dismissemployees cityence the
thatas of on the thesegroundthese actions a matter law
foroccurrences from a function whichgovernmentalresulted

byno motions wereliability. grantedthere is The Loughlin,
Weplaintiffs’ exceptions.who reserved transferredandJ.,

theby abolish exist­plaintiffsare asked the to reconsider and
of from for such accidents.immunity liabilitya or towning city

(1966).310,Manchester, N.H.Gossler v. 107 A.2d 242See 221
which munic-bythat thegenerallyIt is understood doctrine

liability in tortcorporations held immune fromipal are
Devon, Term2with of Menoriginated the case Russell v. of

(Second)(1789);667, RestatementRep.100 359 seeRep. Eng.
1973).§ (Tent. 19,C, No.895 Comment c Draftof Torts

was stillcorporationtime the of a municipalAt that idea
theagainstbroughtin and actions werea nebulous state
ofno funds outbeing corporateTherepopulation.entire

obtained, individualajudgmentof could bewhich satisfaction
Hence thepayto it themselves.requiredcitizens would be

injuredit that theheld in that was bettercourt substance
the publica than thatremedyshould withoutperson be
ofmultiplicityof actionsthe inconvenience theshould suffer

liability recognized.if werewhich would result
the additional reasonsfollowingevolvedLater decisions

no profitA derivesimmunity: municipalitymunicipalfor
solelyarewhichfunctionsgovernmentalfrom the ofexercise

carrybenefit; not onand couldthe cities townspublicfor
for useby publicmoneysfunctions if raised taxationtheir

modifi-for of employees;to tortsmaking goodwere diverted
fora mattermunicipal immunity isor abolition ofcation

Prosser, ofW. Lawfor the courts.the and notlegislature
1971).§ (4th131, at 978 ed.Torts

of theinjured by the negligenceanThat individual
his lossbearcorporationof a shouldemployees municipal

case, ofinsteadhimself as advocated in the Russell supra,
he and alltreasury to whichby publicit borne thehaving

equal­contribute, ofoffends principlescitizens the basicother
Beaudoin,justice. v.elementary Beckerof burdens and ofity

(1970);896,562, 568, Molitor v. Kane-R.I. 900106 A.2d261
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11, 21,302,No. 18 Ill.land 163Unit Dist. N.E.2d2dCommunity
89, our93 It is to the of constitutional(1959). foreign spirit

that to ais entitledguarantee subject legal remedyevery
for he orreceive in his N.H.injuries person property.may
Const, I, “Toart. 14. secure to all as perfect equalitypt.
of wasand of burden as human wisdomprivilege permits,
the chief end the offramers the instrument.”bysought Opin­

597, 599, 640,the 86ion N.H. 166 A. 645 (1933).Justices,of
It is the of thealso to basic law of tortscontrary concept
that follows and that individualliability negligence corpora­
tions are for the of their ser­responsible negligence agents,

invants and the course of theiremployees employment.
479,v. General 487 Cir.(D.C. 1969)425 F.2dSpencer Hosp.,

J.,(Wright, concurring).
immun-theTo alleviate harshness municipalbyproduced

a dual characterthe courts have toresorted assigningity
hand,On are consideredthe onetheseto theycorporations.

of the endowed withStatesubdivisions governmental powers
functions andwithand respon-charged governmental

hand,On the are considered assibilities. other corporatethey
of themuch same acts asbodies private corporationscapable

Insofar as thesimilar interests and relations.with special
function are heldexercise a theygovernmentalmunicipalities

in theirfor their torts. Whenimmune from actingliability
liable for theiror arecorporate capacity theyproprietary

the totorts under same applied private corpora-principles
Nashua,Concord, 8 (1882);v. N.H. v.tions. 62 ReynoldsEdgerly

Prosser,28, 194 W. of Torts35 Law(1943);N.H.93 A.2d
131, 1971).§ 977 ed.(4that

to thewhich define“The doctrines purportpresent legal
makewhich shallarea within the recompensemunicipality

tofailareto the individual harmed inadequate.... [T]hey
of inanachieve even consistency applica-degreeapproximate

andtion because the distinction between governmental prop-
function is not founded inherent qualityrietary upon any

activities, used as aof the various but rather is generally
ormeans of a conclusion that immunity liabilityexpressing

Detroit,in situation.”should result a Williams v.particular
231, 1, Smith,254, 111 17364 Mich. (1961),N.W.2d quoting

41,48 Mich. L. 56 “The(1950)Tort Rev.Liability,Municipal
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thedoctrine has amended and eroded until most thatbeen
whichconfusing principleremains and findsis an abstract

State,betweenjurisdictions.”literally continuityno v.Campbell
(Ind. 1972).733, “It has been said that the734284 N.E.2d

in solvingto establish thissoughtrules which courts have
irregularthose Frenchproblem logical governingare as as

1971).§ (4th131,Prosser,W. of Torts at 979 ed.verbs.” Law
venturemunicipality profit-makingThe that is not afact a

fundsmunicipalit to divertimproperand that would be
convincing argumentsnotpaymentto the of tort claims are

considerationsmunicipal immunity.in of These samesupport
ofimmunityfor the charitablehave been used as a basis

corporations. AndDir. v.President GeorgetownCollege Hughes,of
§(1942); 133,810, Prosser, of Torts815 W. Law130 F.2d

1971).(4th Hampshire appliedhas neverat 993-96 ed. New
556, 563,Association, N.H.Hewett 73immunity.charitable v.

337,(1900);190, 9A. 90 N.H.64 193 Welch v. Hospital,
(1940). years delugeA. 761 In recent there has been “a2d

charity. . . that aimmunityof decisions that there is no and
other defendant.”anyisliable for its torts to the same extent as

Prosser, many corporations,W. 996. The charitableatsupra
others, forsuccessfullyoperatedand which havehospitals

of the citizens of this State aremany years to the benefit
of would notimmunitythat the abolitionstrong evidence

catastrophicor themunicipal purposes produceviolate
by proponents.itspredictedresults

juncture municipalto out at this thatappropriate pointIt is
yearsfor liablemanyare now and have beencorporations

107Allen v.proprietaryin torts for their activities. Hampton,
(1966).377, in theiractingWhen soN.H. 833A.2d222

by thetheir for torts is testedcorporate capacity, liability
private corporations.to Gates v.principles appliedsame

(1911);39,Milan, 135, 136, A. v.76 N.H. 80 40 Wadleigh
(1956).277, 278, 831,Manchester, 100 N.H. 832123 A.2d

Furthermore, been forpresentlyare and havemunicipalities
by invadingcourts forlong negligentlya time held liable

or for a nuisanceproperty creatingan owner’sadjoining
in a function.they engaging governmentaleven while are

(1967);150, 223,147,108 N.H.Webbv. 230 A.2d 226Rye,
(1973).Rev., 187, The legislatureMich. L.see 238-4972
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for whiletortshas also per-imposed municipal responsibility
RSA 247:17 makesfunctions.forming purely governmental

result-orliable for damagepersonal propertymunicipalities
culvert, oronfrom travel a sluiceway dangerousbridge,ing

hasof beenof which noticeembankments given.insufficiency
to the limitfor ofRSA a waiver up412:3 immunityprovides

town, units tootherof a andinsurance by city,purchased
offromcover governmentalresulting performancedamages

453,Portsmouth, 914N.H.100 A.2dfunctions. v. 129Villars
(1957).

242,310, 311,Manchester, A.2dIn 107 N.H. 221Gosslerv.
observation: “Themadethis court the(1966),243 following

thefor beentorts hasrule subjectmunicipal liabilityagainst
dissertations, floodof and theof of learnedthousands pages

theof articles and comments reasoningcastigatinglegal
continuesof continuanceembodied in the itsjustification

However, court held:a of the thenunabated.” majority
of the field of“Whether contemporary govern-expansions

of thedemand amental activities expansioncorresponding
ofof for the mannerscope municipal liability performing

duties, a thanis matter for rather judicialpublic legislative
171 (1967)determination.” Thereafter Senate bill providing

tofor waiver of was referreda limited immunitysovereign
tocouncil receivedthe and an legislatejudicial inexpedient

Councilrecommendation. N.H. 12-1612 Rep.Judicial
bill 177(1969). (1969)House sovereign immunityabolishing

$2,500 tofor to wasclaims legislate.reported inexpedientup
However, commit-the“there was amonggeneral agreement

ofthein the abolition of doctrinetee principlefavoring
House(1969).N.H.H.R. 436-37immunity.”sovereign Jour.

thewhichbill 191 would have made(1973) mandatory
412, isch. which nowof insurance under RSApurchase

to N.H.H.R.wasoptional, reported inexpedient legislate.
of1706 Senate with abolition(1973). bill 21 dealingJour.

housewas referred to the and senatesovereign immunity
(1973).committees for N.H.H.R. 2123judiciary study. Jour.

ofIt that the doctrineis municipal immunityundisputed
created thefor torts was Gossler v. Manchesterby judiciary.

877,Educ., 305Bd.v. Pub. A.2dPhiladelphiasupra; Ayala of
131,Prosser, §W. 978878 Law of Torts at1973); (4th(Pa.
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1971).ed. When dealing with a rulesimilar anpreventing
torts,unemancipated suingchild from his parents for their

this court supportableheld that: no“[F]inding uponrationale
which this tojudicially exceptioncreated the ordinary rules

liability justiceof be predicated,can anddemands reason
dictates that a be fromchange previous holdingmade the in

318,Smith, 314,such a situation.” 106 N.H.Dean v. A.2d211
(1965);410, Hudson, 365, 367-68,413 N.H.v. 112Hurley

(1972);905, 906296 A.2d see Lombardo v. D.F. &Frangioso
(1971);529,Co., State,359 Mass. 836269 Perkins v.N.E.2d

(1969).30,549, 555,Ind. 34 The fact that252 251 N.E.2d
pertainingbills to municipal and related immunities have

inbeen introduced the legislature and failed to be adopted
Briere,does not against bymilitate action this court. Briere v.

432, (1966);434, 588,107 N.H. 590224 A.2d v.Holytz
Milwaukee, 26, (1962).37, 618,17 Wis. 1152d N.W.2d 623

laws,legislatureThe expresses byits will enacting bynot
Furthermore,failing to do so. its inaction could be motivated

by ifassumption judiciallyits that a developed unjustrule is
Detroit,the 231,courts will it.overrule v.Williams 364 Mich.

(1961);238, 1,111 Peck,N.W.2d The Role21 the Courtsof
Law,and in the Tort 48 Minn. L. Rev.Legislatures Reform of

(1963).265, 291
one immunityNo defends for municipalities.total Hence

many judicial,the exceptions, legislativeboth and which result
recover,inequalities.in injuredserious Some who are can

377,others cannot. Allen N.H.107v. A.2d222Hampton,
(1966); 211,Dist.,833 55 Cal.v. 2dMuskopf Hosp.Corning

(1961).216, 457, 460 The359 rule of tortsprevailingP.2d
istoday bythat where there is an ornegligence individual

Beaudoin,a corporation liability follows. Becker v. 106 R.I.
(1970).562, 568, 896, 900 is the rareImmunity261 A.2d

219, 462;exception. at 359 atP.2d MolitorMuskopf, supra
302, 11, 20,v. UnitKaneland No. 18 Ill.Dist. 2dCommunity

(1959).89, have become163 functionsMunicipal93N.E.2d
so varied and public safetyextensive that demands that
municipalities be the safetyheld to ofstandards other citizens.
“[T]he empirical supportdata does not the fear that govern­
mental functions would be curtailed a of liabilityas result

Educ.,for tortious conduct.” Bd.v. Pub.Ayala Philadelphia of
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877, 89,305 883 U. L.(Pa. 1973);A.2d Fla. Rev. 9026
Co.,(1973); see Board C. P. v. S. E. So.273Splendourof of

19, Furthermore,(La. 1973).2d 25-26 abolition of immunity
with would most tend to reduceresulting responsibility likely

State,from 69v. Cal.injuries municipal operations. Johnson
782, 796, 352,447 (1968).2d 360 insuranceP.2d Liability

which other be businessprotects corporations, they private
institutions,or charitable can the sameprovide safeguards

for 141Brinkman v. Ind.municipal corporations. Indianapolis,
662, 667, 169, (1967);231 N.E.2d 172 Louisville v.App.

413 74 1967). We are aware thatS.W.2dChapman, (Ky.
the of insurance will be reflected in thepurchase

However,costs. it will assure eachmunicipality’s operating
that if he is as a result of a tort committedtaxpayer injured

the economic will sharedby public beemployees, impact
with all other citizens rather than his shouldersfalling upon

Detroit, 231,alone. 259,Williams v. 364 Mich. 111 N.W.2d
1, (1961); see F.25 2 and F. The ofLawHarper James,

29.6,§Torts at (1956).1622
An number of States have theincreasing recognized injus-

tice of the doctrine of tort as wellgovernmental immunity
as the lack of oradministrative fiscal forreasons its retention.

U. L.26 Fla. 89Rev. A(1973). trend hasmajor developed
in the last seventeen toward its abolition. thatyears During

has been abolishedperiod governmental immunity by judicial
indecisions at least States and enact-eighteen by legislative

inment others. no rationaleeight Finding supportable upon
which this created to the rulesjudicially exception ordinary
of can be it is andliability reasonable thatpredicated, just
a be made from our as tochange previous holdings municipal

We hold that the fromimmunity. tortimmunity liability
heretofore conferred cities and townsjudicially isupon

for thehereby abrogated except following exception. They
are immune from for acts and omissionsliability constituting
(a) the exercise of a function,or and (b)legislative judicial
the exercise of an executive or functionplanning involving
the of a basic decision which ismaking policy characterized

the exercise of a ofby official or discre-high degree judgment
Hudson,tion. 365, 368-69,v. 905,N.H.Hurley 112 296 A.2d

907 (1972); 479,v. General 488425 F.2dSpencer (D.C.Hosp.,
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782,1969); State, 44769 Cal. P.2d 352v. 2dCir. Johnson
Davis,1970);(Ore. K.(1968); 475 78P.2dv.Smith Cooper,

§ (1972);25.03, Restate-at 473-79TextAdministrative Law
(Tent.§ C,(Second) at 35CommentTorts 895ment of g

346,Paul,1973);19, v. St. N.W.2dseeHansen 214Draft No.
1974).(Minn.349

impose absolute orimmunity does notThis removal of
themmerely placeson townsliability cities and butstrict

if dutyaprivate corporationsrules assubject to the same
In itcommitted. other wordsand a torthas been violated

on and towns under the doctrinecitiesplaces responsibility
theirinjuries byfor causedrespondeat superior negligentlyof

employ­in the course of theiremployeesservants andagents,
1957);(Fla.130,Beach, 96ment. So. 133v. Cocoa 2dHargrove

512,Univ., 514, 169184 Neb. N.W.2dv. MunicipalJohnson
(1969). Furthermore, authority286, the haslegislature288

of cities andagainstthe and conditions suitspecifyto terms
towns, otherrecovery, anyof or take actionlimit the amount

Detroit,may proper.in it Williams v.which its wisdom deem
(1961);1,231, 260-61, 48 Mich.Mich. 111364 N.W.2d 25

(1963).265,L. Rev. 304
take in thepermit regardTo the to action tolegislature

decision; andfrom thisresultingsocial and economic factors
cities towns to make financial andto enable the various and

liability in thisimplicitto meet the newarrangementsother
ofof the of the ruledate abolitionholding, the effective

1,July 1975.for torts shallof and towns beimmunity cities
Julyto beforeoccurringrule not tortsapplyThe new will

68,1, 114 N.H. 3141975. Nat’l Bank v. Desjardins,Hampton
(1974); Hudson, 365, 368,N.H.654 v. 296112A.2d Hurley

(1972); Milwaukee, 26,905, Wis.17907 v. 2dA.2d Holytz
(1962);618,42, v.115 Evans Board626 CountyN.W.2d of

(1971).968,97, 106,Comm’rs,174 Colo. 482 972P.2d
However, rule to the cases.presentthe new will apply

(1) If wefor compellingWe reach this result two reasons:
new without itmerely applyingto the rulewere announce

dictum;here, merecould be consideredsuch announcement
(2) refuse new rule to these cases wouldapplyand to to the

of from their efforts andplaintiffs any benefitdeprive the
have foundthe old rule which wechallenginginexpense
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562, 573,Beaudoin, R.I.to be obsolete. 106 261Becker v.
896, UnitMolitor v. Kaneland(1970);A.2d Community902

89,11, 28,302, (1959).9718 163Dist. No. Ill. N.E.2d2d
of thetheThis decision is limited to immunityabrogation

towns, nor doeswe not consideredof cities and and have
of otherorof the Stateour decision affect the anyimmunity

unit.governmental

sustained; remanded.exceptionsPlaintiffs’

Grimes, inand concurred aDuncan J., J., separate opinion;
the others concurred.

Duncan, I concur in theJ., concurring: foregoing opinion
reluctance, decides,with some not so much because of what it

now sinceas of It isbecause what it yearseightportends.
310,Manchester, 107 N.H.members of the court in Gossler v.

out some of the(1966),221 A.2d 242 inequitiespointed
of and a todispositiongovernmental immunity, professed

resurfaced,find remedies. the has butsubjectSporadically
without from stare decisis. Allen v.Seedeparture Hampton,

377, Manchester,107 N.H. 109833 Stott v.(1966);A.2d222
Hudson,59, N.H.N.H. 58 v.(1968); 112242 A.2d Hurley

365, solution has905 No(1972).296 A.2d legislative
materialized, the court counselsand action byresponsible

mere of criticism. Most anagainst recentlyrepetition past
interim committee constituted the 1973study by legislature
has some features of inthe under considerationproblem
the form of Senate bill N.H. H.R. 1797,2123(1973).21.2 Jour.

deference,While the merit some thelegislative process may
court has a to decide the cases toresponsibility presented
it, and in so to determine future and thedoing require-policy

fashion, case,ments of inalbeit casejustice, piecemeal by
rather than standards for the whole ofby setting spectrum
governmental immunity.

decision, from the ofToday’s by departing intransigence
the inthose who are a to furtherpast, challenges position

law, and its call for con-carefuljustice through implications
sideration of consequences.

“The involved in standards forproblems drawing govern-
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of immenseimmunity areliability governmentalmental and
asliablemerely madebecannotdifficulty. Government

fundamentallyare, entities arepublicforpersons.private
not makedopersonsPrivatepersons.privatedifferent from

main-andrequired to buildareOnlylaws .... entitiespublic
per-streets, privateUnlikehighways.... sidewalks andtain

sons, of potentialreduce its riskentity often cannotpublica
foractivity,in particularaby engagetoliability refusing

fur-required toisto andgovernmust continuegovernment
otherby anyadequately providednish services that cannot be

Comm’n, Recommen-Reports,4 Revisionagency.” Cal. Law
(1963); GovernmentalCooperrider,seedations and Studies 810

(1973);187, RestatementTort Mich. L. Rev. 28872Liability,
19,(Tent.§§(Second) No.45-A, Draft895A-Dof ch.Torts

1973).

Grimes, in the opinion.separateJ., joined foregoing

Rehearing by cityfiled the defendant ofMotion ForOn
for rehearingintervene andon motions toandManchester

B. & v. Townin Norma Lavoie a.by the plaintiffsfiled
docketed),(not S. Couture v.Barbaraof Allenstown a.
6588),(No. Timothy v.and McGinninofCity Portsmouth

6804).(No.of ManchesterCity

Nixon, Peltonenand E. Peltonen& Tessier {Mr.Christy John
F. Merrill.V. and Albertorally) for Rita

E. Elhady.for Alice& Paul R.Williams Kfoury){Mr.Kfoury

Hollis, C.& Soden and RansmeierSulloway, Godfrey {Mr.John
B. &orally) for Norma Lavoie a.Ransmeier

Shaines, & and RobertsMcEachern {Mr.Madrigan Sanford
Couture.for S.orally) BarbaraRoberts

fororally)Green, Leonard S. Green& GreenSullivan {Mr.
Timothy McGinnin.

solicitor, TownsendStahl, cityinterimNormanH. andJamesE.
ofcity Manchester.orally) for theStahl{Mr.
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Sheehan,Richard F. Bass & Green andTherrien and Phinney,
Claudia for(Mr.C. Dam'on Therrien and Ms. Damon orally)
the town of Allenstown.

forPeter brief and theorally,Loughlin, attorney, bycityJ.
of Portsmouth.city

Lampron, ofDefendant Manchester seeks a rehear-J., city
to have courtthis reconsider and reverse its decision abol-ing

ofthe as ofcities and townsishing municipal immunity July
1, 1975. If thenot in that askssuccessful thatcityrespect,

newthe rule be to tortsonlyapplied occurringprospectively
Most, all,oron the if not theafter above date. reasons

inadvanced of reversal were briefed andsupport argued
the the court inand consideredcarefullyorally by city by

at its decision. useful would beNo servedarriving purpose
in them a second time.reciting

in its for theSuffice it to that motionsay rehearing city
on the of the decisionhas placed particular emphasis impact

on the difficult orandbudgets probably impossiblemunicipal
oftask insurance to cities and townsadequate protectsecuring

from the there is littleliabilities.resulting “Empirically, sup-
for the will be flooded withthe concern that courtsport

if the doctrine is abandoned”. v.Ayalalitigation [immunity]
877,Educ., (Pa. 1973).Bd. 305Pub. A.2d 882Philadelphia of
to theNor has factual basis been city’sany presented support

incontention that the of this Statesolvency municipalities
would be threatened or their functions curtailed as a result

in theirof their new for tortious conductliability governmen-
39, 40 Furthermore(1974).tal See 35 ATLAoperations. L.J.

the fail to take intothe dire advanced by citypredictions
in thatthe court its theaccount the fact noted by opinion

the terms conditions“has to andauthority specifylegislature
towns, limit the amount ofof suit cities and recovery,against

in its wisdom it deemor take other action which mayany
722,Manchester, 378114 N.H. A.2d332Merrill v.proper.”

(1974).
the Merrilldo inWe not share the reconcilingcity’s difficulty

contention, effect,in is thatdecision with RSA Its412:3.
or conferthis statute is intended to by legislationgrant

for theto cities tort above limitsand townsimmunity liability
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mini-of insurance have evenany they may purchased though
withinconsistentismal in amount. Such an interpretation

unreasonableits and would an meaninghistory givelegislative
32,97 N.H. 79to its terms. v.Cushman Grafton,expressed
Educ.,630 Dist. v. Bd.(1951); School StateA.2d Plymouth of

74, 633, 640,N.H.H.R.N.H. 73 (1972);112 A.2d289 Jour.
970 The other contention deci-(1951). that the Merrillcity’s
sion should consi-be wasgiven prospective operation only
dered this court when the case was decided. We remainby
of the that it is the new rulethat bejustopinion applied

Beaudoin,the in theto Merrill case. Becker v. 106plaintiffs
562,R.I. 896 (1970).261 A.2d

Intervenors, McGinnin,Lavoie, Couture, andplaintiffs
seek itreconsideration of the decision insofar asMerrill pro-
vides that the of will notabolition applymunicipal immunity

1,to torts which have occurred or will occur before July
1975. made for theseek to share the plaintiffsThey exception
in the actionsthe Merrill them to maintaincase permitting
which decision. Intervenorshad instituted before thatthey

in of retroac-have advancedeloquently supportarguments
tive of inthe factors enumeratedapplication Hamp-pertinent

68, 75, 654,ton Nat’l Bank 114v. N.H. 314 A.2dDesjardins,
658 for in the(1974), and the reasons stated Merrill opinion

that,we remain for theconvinced Merrill plaintiffs,except
the abolishment of notshould be appliedmunicipal immunity

of ofHence the the immunityretrospectively. abrogation
cities and for theirtowns causedinjuries by agents,negligently

inservants and the course of theiremployees employment
occurdoes not to which occurred or willtorts haveapply

1, 1975, beenbefore even if actions therefor haveJuly
wasinstituted and were when the Merrill decisionpending

rendered.

denied.All motions

All concurred.

31, 1975January


