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Grimes, The issues in crime ofthis case theinvolvingJ.
of more than one of are:possession pound marijuana

whether evidence seized under a warrant should be excluded
as a matter of law because of a to withfailure comply statutory

inventories,with to andandrequirements respect receipts
whether the evidence would a ofsupport finding possession

either of moredefendant than oneby pound.
Court,After a trial without the reservedJ.,jury, Loughlin,

without “issues of law theruling presented by proceedings”.
25, 1971,On five officersManchesterFebruary police

armed with a search warrant went to the rentedapartment
defendants,and Whenboth who are brothers.byoccupied

door,received no to their on thethey response knocking
two officers went to one of the sandwich shops operated

the defendants and the defendant Dennis Saideby brought
back with them. He told the officers his brother had the

Richard,and he had none. After to contactkey attempting
the owner of the house was contacted and heapartment

the door for them.opened
room, kitchen,The ofconsisted a twoapartment living

bedrooms and a bath. Dennis was asked to sit down in the
room while the officers searched the various rooms.living

stove,matter was infound the inVegetative refrigerator,
the inroom and both inbedrooms. Some wassitting plastic

bucket,some in some in a silver and somebags, clothing,
found,in various other containers. As the various wereitems

were into the room and in frontthey brought living placed
of Dennis. The court found that Dennis viewed the material
as it was in front of him. com-After the search wasplaced

the material was all taken to the stationpleted, police along
with defendant Dennis. No was before removalreceipt given
as RSA 595-A:5 1973).required by (Supp.

station,At the the intomaterial waspolice vegetative put
one and It was onefound to about andbag weighed. weigh
one-half An was then for returnmade thepounds. inventory
of the warrant in the of the for the warrantpresence applicant
and another Acreditable to serve as aperson. copy receipt
was the at hisdefendant cause thegiven probable hearing
next since he had left the station on bail before theday

wasinventory completed.
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thenmaterial wastheAfter the was completed,inventory
sealed, in evidencelocked theall in andan evidence bag,put

Itfor fiveroom itat the station where days.stayedpolice
theConcordinwas then taken to the State bylaboratory

warrant, inhad beenwho thesame officer had procured
thehadof the the andsearch and placedinventory,charge
thetoin the He itevidence room. delivered personallybag
wasThechemist who later as to its contents.testified bag

orfourleft insealed the until its examinationlaboratory
and randomfive later. The was all amaterialdays aggregated
leaf,taken, viablewhich found to containwas 85% 5%sample

seed and small stem marijuana.10%
A between the number of smalldiscrepancy glassine bags

listed in the and the found thenumber chemistinventory, by
the officerwas as the result of some ofbyexplained being

beenthem into containers like the silverhaving put larger
that at the of thebucket so time theinventory only larger
were listed. The State chemist testifiedcontainers that after

the he the evidence with its contents lockedkepttesting, bag
until toin the State vault he it court theup police brought

court thehe testified. The trial found thatday vegetative
taken from the defendants’ was in thematter apartment

Hecontrol of enforcement officers. also foundexclusive law
152,Fornier,inthe test laid down State 103 N.H.that v.

56 met. The(1961),167 had been evidenceA.2d supported
this finding.

the inDefendants contend that all evidence obtained the
search should be of the of thebecause failuresuppressed

the ofto with RSA 595-strictlypolice requirementscomply
A:5 1973). It is true that no was the(Supp. receipt given

Dennis ofdefendant at the scene the search as required by
statute,the but a of the was defendantsinventorycopy given

the to court thatnext act as a The trial foundday receipt.
the to see item seized at theDennis had everyopportunity

that,He notfurther found Dennis wasapartment. although
thethe of it was takenat the byinventory,present taking

in of a creditablefor the warrant and the presenceapplicant
toThis with the The failurestatute.person. complied give

thata the of the search does notat scene requirereceipt
notthe The hasevidence seized be suppressed. legislature
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seen fit to forprovide the exclusion of evidence because
of with thenoncompliance requirements of RSA 595-A:5

1973) it with(Supp. respectas has to the exclusion of evidence
of blood tests for comply requirementsfailure to with the

(c).of RSA 262-A:69
The questionfinal for decision is whether the evidence

made,will support a if one isfinding, that each defendant
in possessionwas of in of one pound marijuana.excess of

We hold that it will.
that,It is ofagreed waybecause the the materialvegetative

was itintermingled, impossibleis to find what material came
from inwhat rooms the Defendants contend thatapartment.

bedrooms,separatesince they occupied neither one can be
in possessionfound to be of what was found in the other’s

bedroom and that therefore neither can be found to have
in of morepossession pound. Theybeen than one also con-

stems,tend that since of the possessionsome material was the
of which is not neither can found ofillegal, guilty posses-be
sion of a controlled drug.

supportWe hold that the evidence would a thatfinding
a defendant had ofbeyond custodyreasonable doubt each

in apartmentall the matter the and exercisedvegetative
it, requirementsdominion to meet theand control over so as

(1968).Colcord, 231,of 109 N.H. 80 SinceState v. 248 A.2d
Nickerson, 47,our own of 114cases State v. N.H. 314 A.2d

(1974), 431,Comeau, 114648 and State v. N.H. 321 A.2d
(1974),590 nosupport holding,this we see reason to discuss

extensively jurisdictionsthe cases from othervarious cited
defendants, Annots.,inby many of which are found 91

(1963) (1974).810 and 56 A.L.R.3d 948A.L.R.2d
The of the officer histestimony that each defendant had

own and that of neither were foundpossessionsbedroom
in the of the other that there were no signsbedroom and

bedroom,that either entered or used the other’s whilehad
ofquestion possession,entitled to be considered on the factual

thatis not as matter of There is evidencecontrolling.a law
theythe in that rented thetogether,brothers are business

it asapartment they occupy regularlythat bothtogether,
home, bytheir and the rent was check from theirpaidthat

joint that thebusiness assets. There is also evidence
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stems, thefoundwas throughout apart-marijuana, including
stove, onthe thement in such as openrefrigerator,places

bedroom, elsewhere.in in each and Althoughtrays, clothing,
theenteredthat eitherevidence is actuallylackingpositive

other, full accessthat each hadof the it is findablebedroom
entered, wereWhen theto the other’s bedroom. theypolice

doors, freeable, to havebedroomwithout unlocking any
of theaccess to each Thebedroom. vegetativeprevalence

forthe basisestablishesmaterial the apartmentthroughout
itthatknewan inference each brotherand thatfinding

noisin Since thereexisted the bedroom of the other. require-
exclusive, findableit isment that of the becustody drugs

hadon the defendant jointevidence in this case that each
v.of Stateof more onethan marijuana.possession pound

Comeau supra.
State,This case is therefore unlike So.Markman v. 210

Bretado,486 (Fla. 1968), and v. 178 Cal.2d App. People App.
465, 3 Cal. relied on the defendants.(1960),2d 216 byRptr.

The case for theMarkman stands that jointonly proposition
control of alone is insufficient topremises standing support
a of of found Thetherein. casefinding possession drugs

that,that control and whenbe a factorrecognizes joint may
with other circumstances from whichcoupled knowledge
inferred,could be would ofasupport finding possession.

that,The case whenBretado holds was foundonly marijuana
bedroom,in defendant’s a of was not asfinding possession

a matter of law the fact that his brother alsobyprecluded
lived in the house and ahad bedroom.separate

Remanded.

All concurred.


