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District CourtNashua
No. 6786

Hampshire Dunphyv.New Richard S.State of

29,November 1974

Rudman, Damon,B. and N.Warren Edwardattorney general,
for the State.Damon(Mr. orally),attorney

Prolman £s?Holland G. Holland for theFrancis(Mr. orally)
defendant.

Kenison, 20, 1973,On defendant was arrestedJulyC.J.
Nashua,in with theNew and unlaw-Hampshire, charged

offul of a controlled in violation RSA 318-B: 2possession drug
that this was a second1973). The(Supp. complaint specified

on that the defendant wasoffense based the allegation
andarrested in 1971 for “unlawful possession dispensing”

convicted inof a controlled and 1972.drug subsequently
1973,in defendant’sAt the cause Augustprobable hearing

for to state an offensemotion to dismiss the failurecomplaint
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Defendant’sfor he could was denied.which be excep-charged
transferredtion to the denial was reserved and Harkaway,by

raisedofThe statutory interpretationquestionimportantJ.
ch.of RSAunder thethis is whether provisionsby appeal

Act,318-B, individual bethe Controlled an mayDrug
controlledof of awith a second offense possessioncharged

for awas convictionwhen the first offense a sellingdrug
controlled drug.

record whether theclear from the 1972it is notAlthough
or forfor sale of a controlledconviction was drug, posses-only

well, foundthe court belowsion of a controlled asdrug
and, therefore,sale, we willforit to be a conviction proceed

on that assumption.
thearound basicof ch. 318-B revolvesThe structure RSA

forit unlawfulof which makesRSA any318-B:2prohibition
sell,manufacture, orcontrolto anydispensepossess,person

VI, asin RSA 318-BTcontrolled as defined exceptdrug
of thisFor infractionsauthorized the Act. prohibition,by

on thevariousRSA delineates318-B:26 penalties depending
inof the crimeof the offense. At the timenature question,

manufacture, sale, of controlled wasor a drugdispensing
more than tenfor not yearsbypunishable imprisonment

offense.fine of more or both for the firstor not than $2000
wasEach infraction by imprisonmentsubsequent punishable

moreor fine of not thanfor not more than fifteen ayears
I1969, 421, (a)or ch.both. RSA 318-B:26Laws$5000

carriedor controlled(2). druganyPossessing controlling
or aof one $500a maximum year’s imprisonmentpenalty
infractionfine or for the first offense. Eachboth subsequent

or aof threewarranted a maximum yearsimprisonment
421,1969, ch.Lawsor both.maximum offine $1000

31,effective OctoberI Amendments(b) (2).RSA 318-B:26
1973, new criminalconform with thethese sections toaltered

I RSA1973);code. RSA 651:2See (Supp.318-B:26 (Supp.
1973).

the unavoidablecontention is thatDefendant’s basic
and saleof RSA 318-B:26 requires possessioninterpretation

A convictionwith distinctto be distinct offenses penalties.
sale, be combinedfor to this cannotargument,according
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for tosubsequent possessionwith conviction thea invoke
subsequentfor offenses.penaltiesharsher Defendant reads

subsequentthe offense” in“each RSAlanguage 318-B:26
(a) (2), (b) (2) subsequentI to mean each offense of precisely

the type.same
positionTo his defendant out that ifstrengthen points

of different for the purposea combination offenses is allowed
subsequentof one with a thecharging offense results would

absurdly exactlyunfair. One could commit the same twobe
in thereby possibilityoffenses different order theactivating

radicallyof different Forpenalties. example, a conviction
byfor followed one forpossession sale would warrant a max-

both,yearsimum of fifteen or a fine or whereaspenalty $5000
byfor one for possessiona conviction sale followed would

of three oronly yearswarrant a maximum a fine$1000
instances,or In the individual has committed theboth. both

quite differently.may punishedacts besame but
itappeal, ignoreshasAlthough reasoning superficialthis

order in which the offenses arethe crucial that theplace
thestatutory Logically,in framework.committed theplays

vide, for sale fol-penaltya more severeprowouldlegislature
reprehensiblemoresince sale was deemedlowing possession

possibleofsome measuregreaterand therefore warranted
440,Adams, 64 N.H.punishment.deterrence and State v.

(1887); Packer,442, 785, The ofH. LimitsA. 786 see13
(1968). As defendant himselfthe 39-48Criminal Sanction

114, 116,Stone, 114in N.H. 316quoting State v.recognizes
(1974),196, penaltya heavier“places197 RSAch. 318-BA.2d

on whodrugsor than thoseon those who sell distribute
control”,their and thisor have them undermerely possess

well.subsequentto offenses asapplies
strictlyerodes theof RSA furtherwordingThe 318-B:27

advocatedsubsequent offense”of “eachinterpretationliteral
onedirectly follows thewhichby That sectiondefendant.

withany person chargedof“in the caseat issue states that
who has beenchapterof thisany provisionofa violation

...any relating. stateof the laws of..of violationconvicted a
., conviction shall beprevious. . suchdrugscontrolledto

ofas to the natureNo limitationoffense.”priordeemed a
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would havebut defendantoffense isthe antecedent imposed,
those situationsRSA tous read 318-B:27 onlyencompass

andare identicaloffensesthe andwhere subsequentprior
Thestate.in anotheroccurredthe violationwhere previous

circumscribed.is not soof the provisionmeaningplain
of area statuteleast twoat possi-interpretationsAlthough

in inter-situations, thatwith the Stateweble in agreemany
of aasit must beRSA part318-B:26 approachedpreting

toit enactedin of what wastermsand viewedtotality
705,81, 83,Noel, 119100 N.H. A.2dv.Castorasaccomplish.

Deci-on theRemarks(1956);706 AppellateTheoryLlewellyn, of
Construed,betoHow arethe About Statutession and Rules Canonsof

395, As indicated the(1949).399-406Rev. byL.Vand3
intended to com-ch. 318-B was be aRSAhistory,legislative

of N.H.S.thetool for with drugs.problemdealingprehensive
RSA 318-B:2with thatConsonant(1969).1210 purposeJour.

of that statuteSectionas well as 26sale possession.proscribes
forcethe penaltiesappropriateby providingprohibitiongives

of thatsectionoffenses. And 27for first and subsequent
offense isit clear what a definingstatute makes bysubsequent

to aourselvesTo confinea offense strictlybroadly.prior
us do wouldhaveas defendant wouldliteral interpretation
Frank,See, Wordsof the statute.to the basic tenorbe ignore

Colum.47onand Some RemarksMusic: Interpretation,Statutory
1259,L. Rev. (1947).1264

offense”ofNor does a broad “subsequentinterpretation
defendantleave aof a different natureto include offenses

lastThecontends.as defendantwith a choice of penalties
is, for exam-If onecommitted will be determinative.offense

then of theof sale andconvicted penaltypossession,ple,
offense of under RSAfor a 318-B:26subsequent possession

of under RSAI rather than that salewould(b) (2) apply
I (a) (2).318-B:26

310,306,Bacon, 114Defendant contends that N.H.State v.
636,319 cannotholds thatA.2d 639-40 (1974), possession

Inin offense of sale. Baconbe a lesser offense included the
that, in that caseit was held no evidencesince there was

ofof for anthe sale acquittalpossession except charged,
ofthe of offenseof sale conviction a lesser posses-charge by

sion would be unwarranted.
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Accordingly, the conclusion of the trial court is sustained
and the order is

overruled.exceptionDefendant’s

All concurred.

Cheshire
No. 6788

City of Keene

v.

Zoning AdjustmentBoard of N.and Michael Plaut

29, 1974November

(Mr.H. cityCharles attorney orally), forMorang, Morang
the plaintiff.

Plaut,Faulkner, Freund,Hanna & Zimmerman and R.George
Freund fororally) the defendant Plaut.{Mr.Jr.

Duncan, This is to theappeal superior byan courtJ.
the ofcity Keene from a decision of the Keene Zoning

AdjustmentBoard of a variance to Nine-Twelvegranting
Reálty inCorporation respectwith to land Keene. The motion

se,of the defendant Plaut to appear specially, pro as a tax-


