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Accordingly, the conclusion of the trial court is sustained
and the order is

overruled.exceptionDefendant’s

All concurred.
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(Mr.H. cityCharles attorney orally), forMorang, Morang
the plaintiff.

Plaut,Faulkner, Freund,Hanna & Zimmerman and R.George
Freund fororally) the defendant Plaut.{Mr.Jr.

Duncan, This is to theappeal superior byan courtJ.
the ofcity Keene from a decision of the Keene Zoning

AdjustmentBoard of a variance to Nine-Twelvegranting
Reálty inCorporation respectwith to land Keene. The motion

se,of the defendant Plaut to appear specially, pro as a tax-
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of the of thefor the jurisdictionpayer, purpose questioning
and six later thecourt was days taxpayer’ssuperior granted

for ofmotion to dismiss the action lack wasproper parties
to the The case wasalso subjectgranted, city’s exception.

thereafter reserved and transferred the Trial Courtby (King,
JO-

The motion to dismiss was thetaxpayer’s upongrounded
the defen-that the isplaintiff city “necessarilyproposition

no before thedant” therefore “there is issueand justiciable
dismissal, heIn of the trial court’s order ofcourt”. support

relies the series of cases v.Kelley Hopkintontypified byupon
Precinct, 206,108 N.H. (1967),231 A.2d 269Village indicating

boards, munici-of “thethat in from decisions zoningappeals
ofrather than its board is aadjustment partyproperpality

however, in cases relieddefendant”. In casé as otherthat
who wasthe was a individualupon, appealing party private

toto the action of the boardzoning pursuantobjecting
vested in it the of theordinanceby municipalityauthority

in question.
us,In the tocase before the the actionparty objecting

itself,of the board theis itsmunicipality acting through city
council and The thedecisions reliedcity manager. upon by

are for thethe thattaxpayer ample authority proposition
ofboard is not a to theadjustment appeal.proper party

State, 437, 438,See Boston & Maine R.R. v. 77 N.H. 93 A.
Anderson, §R.(1915);306 3 American Law of 21.11Zoning

(1968). It does not follow however that the must be defen-city
board,dant as well as In the before theplaintiff. proceedings

the was Nine-Twelve whichmoving party Realty Corporation,
On from thewas the variance angranted sought. appeal

board,order of the is obvi-Nine-Twelve Realty Corporation
an interested entitled to RSA 31:79.andously party, appear.

The real issue as the toappears recog-presented, taxpayer
nize, is whether the move for awas entitled tocity rehearing,

did,which it from of theand to the board’s denialappeal
out,same, which it at thealso did. As the taxpayer points

moved, notime the so RSA ch. 31 containedcity express
of to to thisa althoughgrant authority municipality appeal,

1973, 341:1, effec-was later conferred Lawsright expressly by
26,tive 1973).1973. RSA 31:74August (Supp.
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statuteWhen thecity perfect appeal,the to itssought
...to theby “any partyauthorized a motion rehearingfor

thereby”, andany directlyor affectedproceedings, person
(1970).31:74, 77appeal byan RSA“[a]ny person aggrieved.”
extendmay‘person’Since RSA “the wordprovides that21:9
well asand asapplied politicbe to bodies andcorporate

individuals”, whetherto as tointeresting questionthe arises
1973the themunicipality entitled to beforeappealwas

amendment, merely expres-gaveor whether the amendment
Bi-Rite, v.Inc.sion to a Seeright alreadywhich existed.
However,(1958).Concord, 291, we566101 N.H. 140 A.2d

need not decide this issue.
byThe thegrantedrecord shows that the variance was

13, 1973,Februaryboard on and that the motionzoning city’s
23,for was filed on March 1973. The statuterehearing

requires dayssuch a motion to within oftwentybe filed
the or of Complianceorder decision the board. RSA 31:74.

requirementwith this to mainte-necessary prerequisiteis a
jurisdictionnance of an and to the of theappeal, superior

[are]court on an appeal, “procedural gener-since such limits
ally frequently mandatory”.strict and v.Salmonsen Rindge,

(1973),926,46, 48,N.H. and authorities113 299 A.2d 927
§ (1968).Anderson,cited; R.3 American Lawof 16.15Zoning

A failure of cannotcompliance bybe waived action of the
adjustmentboard of a motion for notupon rehearing season-

Keene, 261,ably filed. See v. 108Bourassa N.H. 234 A.2d
(1967); Nashua, 174,Di 109112 Pietro v. N.H. 246 A.2d

695 Review, 329,(1968); Bertrand 99v. Bd. R.I. 207Zoning of
(1965). Accordingly city’s604 appeal properlyA.2d the was

dismissed, exceptionand its must be overruled.

overruled.Exception

All concurred.


