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Rudman, Rath,B. and D.Warren Thomasgeneral,attorney
Rath for the State.(Mr.assistant orally),attorney general

£sf and & Paris and Robert CiolekMacNeillBarrett Leppo J.
CiolekT. and Mr.Massachusetts) Barrett(of (Mr. orally)John

defendant.for the

triedFrances Booton was an indict-Kenison. uponC.J.
of her husband.ment for in themurder second degree

of the crime resultedwith a view of the sceneTrial by jury
of man-offensein a verdict of of the lesser-includedguilty

453,Vitek, 114 N.H.v.(Nicholsin the first degreeslaughter
570 and she was sentenced to a term of(1974))321 A.2d

nornot more than less thantwenty yearseight imprisonment.
InRSA 585:8. a this court sustained theprior proceeding

denial of defendant’s motion for oftrial court’s a sentencestay
Booton,and for after convictionbail State v.pending appeal.

152,114 (1974).N.H. 317 18A.2d
the of motionsThe defendant to denial severalexcepted

trial,the course of she tofor excepteddiscovery. During
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view, forher motions mistrialof to the denial ofthe agranting
verdict, of court’stheand to certainand directed chargeparts

these andand transferredthe reservedto J.,jury. Dunfey,
other exceptions.

were established at trial. OnThe facts Novemberfollowing
1972,23, Baker toPolice Chief RobertCandia responded

thefor to Bootonassistancedefendant’s byrequest going
to the househe was admittedresidence. arrival byUpon

roomhim whereMrs. Booton who directed to the living
on the floor. After advisedher husband was dead beinglying

counsel,of her to and the defendantremain silent toright
she and her husband had beenrelated to Chief Baker that

inwith a Each had shot holes variousaround”“fooling gun.
of the house. Sheriff Robert Farrar of Rock-portions Deputy

also defendant after onceCounty questionedingham again
her her In theof to questioninforming responserights.

to the when Mr. Bootonas who had been holding weapon
shot, “Ishe that must have been thewas replied holding

gun.”

I. Pretrial Discovery

forOf seventeen motionsdefendant’s pretrial discovery
six were denied the trial court. Defendant maintainsbyonly

that the denial violated her constitutional under therights
fifth, Con-and fourteenth amendments to the Federalsixth
stitution 15 of the Stateand article constitution.

in criminal cases has beenDiscovery increasingly expanded
to afford the accused some means of thetapping investigative
resources of the State. ABA on forStandards CriminalProject

1.2,§ §and Procedure Before Trial 2.1Justice, Discovery
Goldstein, the1970); The State and Acbused:Draft(Approved

Procedure, 1149,inBalance Criminal 69 YaleAdvantageof F.J.
But,1180-85 Fed. R. Crim. P. 16. the(1960); see despite

of the of therecognition relatively disadvantageous position
defendant, unlimited never beencriminal hasdiscovery

ensconced as constitutional What is discoverablea right.
within discretion of the trial court whereremains the except

the accused’sthe has information favorable toprosecution
and where a defendant is toinnocence compelled divulge
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to the to suchpursuant particularinformation State a statute
Orfield,as a rule.notice-of-alibi L. Criminal Procedure2

§ 1974); Nakell,Under (Supp.the Federal Rules The16:12
Ky.Due Process on Criminal 62Discovery,Effect of Defense L.J.

(1974);58, (1973).470,59 v.Wardens U.S. 475-76412Oregon,
In accordance the increasinglywith view ofexpansive dis-

covery, the rule in this State is a allowingflexible theone
trial tocourt determine what matters are discoverable. State

228,Court, 230, 832,v. 106 N.H. 833-34208 A.2dSuperior
(1965); (1966).Annot., 7 A.L.R.3d 8 In exercising its discre-
tion the trial court considers need fordefendant’s the infor-
mation theand effect will thedisclosure have on prosecution.

(1965).State 308, 309, 486,v. 106 N.H. 488Healey, 210 A.2d
Under approach thethis affordeddefendant in case wasthis
a great amount of In grantinginformation. of hermost

discovery, themotions for trial court afforded defendant
toaccess the scientific and medical herreports, allowed to

involved,depose and law enforcement officersexperts and
permitted her to physicalthe evidence.inspect

Nevertheless, itdefendant maintains that was error for
witnesses,the denytrial court to her motions for list ofa

minutes,for jurygrand for list ofa witnesses that testified
before grand jury,the for forparticulars, exculpatoryand
evidence. There was no error in the ofdenial these motions.

list ofsought testifyDefendant a witnesses who would at
trial six months in in orderadvance to obtain potentially
exculpatory Undoubtedly,information. providing defendant

fairness,with ofa list witnesses toprior trial promotes
adequate andpreparation efficiency. Projectcourtroom ABA
on Discovery andfor ProcedureStandards Criminal Justice,

§ (a) (i) 1970).Before Trial (Approved2.1 Draft RSA 604:1
1973)(Supp. the ofrecognizes advantages bydisclosure

onerequiring that who is for felonyindicted a “the punish-
ment of which may be death” is entitled to a list of witnesses
twenty-four hours to Noprior trial. constitutional mandate

Nakell,necessitating earlier disclosure exists. The Effect of
58,Due on Criminal Ky.Process 5962Discovery,Defense L.J.

(1974).
Defendant contends that in herdenying motions for discov-
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whoof witnessesfor a listminutes andof juryery grand
hercourttrialthethe deprivedtestified before jurygrand

in most StatestheIn withof due practiceconformityprocess.
secret.arein this Stateof thethe jurygrandproceedings

This530, (1950).A. 4337396 N.H. 2dtheJustices,Opinion of
thaton thebeenhas groundstraditional questionedsecrecy
andminuteshave thefor defendant touseful ait would be

Standards,ABAhis defense.of witnesses ina list preparing
L.Mich.Calkins, 63§ Grand(a) (iii); Secrecy,2.1 Jurysupra

The UnreasonableMinutes:455 Grand(1955);Rev. JurySherry,
R. Crim.Fed.668 see(1962);48 L. Rev.Rule Va.Secrecy,of

However, whether theP. 6(e), 16(a) (3). secrecyjury’sgrand
court’s discre­the triala withinwill be invaded remains matter

Orfield, Criminalcourts. L.tion in federal as well as State 2the
1974);§Under the Federal RulesProcedure 16:20 (Supp.

Annot., notcourts do7 Most State(1968).A.L.R.3d20 permit
19.Id. atoftheto shroud secrecy.upondiscovery impinge

thatnotthe but doesIn this State statute requirepermits
TheRSA 600:5.minutes be transcribed. completegrand jury

of defend­makes theof minutes in this caseabsence granting
145,State, 147-­489v. P.2dant’s McKayrequests impossible.

is not a denial48 to(Alas. 1971). Failure require transcription
570, (Me.of due State v. 572281 A.2dprocess. Levesque,

1971).
inthe court erredDefendant also that trial denyingargues

not suf-for since the indictment wasits motions particulars
defense.her to anto enable adequateficiently presentspecific

of the factual basisAn must inform a defendantindictment
he canoffense with so thatof the specificityalleged enough

256, 257,114for N.H. 319 A.2dtrial. State v. Hoyt,prepare
Greenwood, 625, 626,286, 113 N.H.v. 312(1974); State287

554, 557,695, Strescino, 106 N.H.696 State v.(1973);A.2d
706, case, met708 In this the indictment(1965).A.2d215

home,on in herthis that a datestandard by specifiedalleging
her husband with malice anddefendant killed forethought

him with a caliber semi-automatic.25by pistol.shooting
to theDefendant made two motionspretrial pertaining

Herof thedisclosure evidence byexculpatory prosecution.
for deniedmotion evidence favorable to the accused was
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informa-furnished thehadthesince attorney alreadycounty
toasmotion wassecond exculpat-tion. Defendant’s granted

Defen-evidence.as tobut deniedevidence impeachingory
have beenmotions shouldthese twocontends thatdant

so thatwitnessesas to allin allallowed potentialrespects
thetheshe could defend pro-adequately. Althoughcharge

favor-evidencetohas a constitutionalsecutor duty produce
accused, with all theherhe need notto theable provide

472,Dukette, 113 N.H.v.which she Stateevidence requests.
States,886, 405477, 889 v. United(1973);309 A.2d Giglio

150, favorable toThe test where evidenceU.S. 154 (1972).
the evidence haswithheld is whetherdefense has beenthe

of thelikelihood of thea reasonable jury.affecting judgment
carried its burdenIn this case theId. by givingprosecution

to it. Thereinformation availablethe defendant exculpatory
information wasno that additional favorablewas showing

withheld, mere that thebut rather a prosecutionallegation
useful forhave information impeachment.potentiallymight

standard,went the DuketteSince defendant’s request beyond
denied it.the trial court correctly

is thattoDefendant’s final contention discoverypertaining
andin an unfairthe deceptive practiceengagedprosecutor
orders that defendantwith the court’stoby complyfailing

her andof madestatementsbe furnished with bycopies
of witnesses.the statementsbe allowéd tothat she inspect

not beenthat she hadto the factIn she objectedparticular
con-chief ofthe Candiaobtainedstatements policebygiven

with theherthe nature of marital relationshipcerning
werestatementsclaimed that thesedeceased. The prosecutor

and, thus,of course ofa the investigationcontinuingproduct
to theiror fourto his attention threecame days prioronly

withhe failed toat trial. As a resultintroduction comply
court, however, foundearlier order. The trialthe court’s

failure to andno in thedeceit comply accordingprosecutor’s
trial, motionscounsel at theof defendant’sto the statement
of theof the defendant andvital statements investigat-sought

theto matters likeThe motions did not extendofficers.ing
andMrs. Bootonbetweennature of the marital relationship

no errorwe findthese circumstancesher husband. Under
in actions.the prosecutor’s
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II. View

thetrial court’sto theDefendant also allowingexcepted
viewIn State athisof the Booton residence.a viewjury

on NewObservationsis evidence. Some HampshireLoughlin,
McCormick,59,Procedure, (1973);13Trial 62 J.N.H.B.J.

27-28,26,Shaw, 99§ N.H.Evidence Chouinard v.(1972);216
522, is104 Whether to allow a view(1954). byA.2d 523

519:21)(RSAof the trial courtstatute within the “discretion”
and will not be disturbed unlessits wrong.plainlyruling

97,95 58 315 State v.(1948);State N.H.v. A.2dLangelier,
45 N.H. 148 (1863).Knapp,

wasThe crux of contention is that the viewdefendant’s
and did not a fairhighly inflammatory present representation

of thethe home on the of Mr. Booton’s death sinceday
for varioushouse had been a and objectsunoccupied year

short, thatIn the maintainshad been removed. defendant
the defendant.disorder of the house havemay prejudiced

however,view, for theThe wasof thepurpose permitting
toandto basicobtain an idea of the house’sjury layout

Bootonsee of thethe bullet statusholes. The housekeeping
remained sub-residence have but these factorsmay changed

513-14,512,Willette, 98 N.H.the same. v.Sweeneystantially
true,398,104 as defendant400 it is(1954).A.2d Although

fromthat the have beenbasicargues, gleanedlayout might
an abuseit wasand we cannot sayphotographs testimony,

of discretion for the view.the trial court to allow

III. Motions for Mistrial

of around herDefendant’s next centersgroup exceptions
Thethree motions for mistrial which the trial court denied.

for the existence of some circum-basis a mistrial isgranting
ifstances which indicates that not be done thejustice may

continues to verdict. The trial court foundtrial correctly
did not in thisthat such circumstances exist case.

As of his remarks the stated thatprosecutorpart opening
indicate,willevents the as evidence“[t]he following marriage,

—— if will between thisshowed a relationshipbumpy you
theMr. Booton mistrust....”couple. expressed Although
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remarks dothe that thetrial court cautioned jury opening
evidence, a mistrial ondefendantnot constitute requested

wereremarks asthethe that quotedprosecutor’sground
in and violatedconstituted hearsay partinflammatory,highly

wife. Abetween husband andthe communication privilege
In additionmistrial not warranted these remarks.was by

evidence,not defen-to the fact that an statement isopening
to out to the whichdant had the juryopportunity point
In to reversiblewere not order constituteallegations proven.

statement must beerror a completelyopeningprosecutor’s
evidence, must bethe the defendant pre-byunsupported

must be shown to haveand thejudiced thereby prosecutor
Wharton, Procedure5 Criminal Law andacted bad faith. F.in

here.of faith§ There is no bad1974).2033 showing(Supp.
And, com-to theevidence exists prosecutor’sample support

Booton would not allow the defen-ments in the fact that Mr.
in defendant’s owndant to with andneighborsspeak

suicide.attempted
also maintains that the trial court’sDefendant handling

of to the trial which weretwo articles relating published
in with local circulation the course ofnewspapers during
the toviolated her a fair trial asright guaranteedproceeding

Con-the sixth amendments to the Federaland fourteenthby
15 the constitution.stitution and article of New Hampshire

in the faceThe trial court denied her motion for a mistrial
of and that disclosedinaccurateallegedly reporting reporting

while the was It denied defend-what out. alsojurytranspired
ant’s motion for voir dire to determine the effect of the
articles on the jury.

on theThe measure of discretiontrial court has a large
of newsissue of from the jury’s readingprejudice resulting

States, 360the v. Unitedarticles to trial. Marshallpertaining
310, on itseach case turnsU.S. (1959).312 Consequently,

whichIn the two news articlesfacts.particular considering
attention,to the court’s thedefendant ques-brought primary

weretion is whether the to soobjectedportions prejudicial
as to a Defendant to an articlemandate mistrial. objected

First,on twoin the DemocratFosterappearing Daily grounds.
let thethe that the trialinaccurately judgepaper reported

murder stand over defendant’s objec-second-degree charge
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shown,tion in thethat malice could not be when fact judge
let inthe stand unless he his mind latercharge changed

trial,the at which time he would rule on the motion again.
Second, this matter itwas evenreported though transpired
while the forwas out. Defendant also moved a mistrialjury
on the of inbasis an an article in theinaccuracy appearing
Manchester Union Leader which defendant asreported saying
that “I . . . .” inmust have fired the when fact sheweapon,
stated that she “must have been it.holding”

In defendant’s motions for mistrial the trial courtdenying
noted that the from the tohad been instructed outsetjury
avoid He also found that the inaccuraciesnewspapers.

to were so that could not thesmallobjected they prejudice
indefendant. As to the matter the Foster Dailyreported

out,Democrat what took when the wasregarding place jury
the court deemed it not since defendant was sim-prejudicial

a that the State could not(i.e.,ply positionreiterating prove
malice) that she had assumed from the of thebeginning
trial and which forwas evident to the The reasonjury. deny-

defendant’s for it wouldvoir dire was that to allowing requests
draw the attention to the articles.simply jury’s

We find no error in the trial of motionscourt’s denial these
for articles,Inmistrial. his of the two he actedhandling
in consonance with ABA onaccepted practices. Project
Minimum Standards for Criminal Fair Trial and FreeJustice,

§Press 3.5(a), (e) Draft the1968).(Approved Throughout
trial,course of the the warned thejudge repeatedly jury

to on sworn and to avoidrely only testimony newspapers.
He warned the in court not toreporters report anything

Thus,that occurred while the was out. this case isjury clearly
from those cited defendant where thedistinguishable by per-

meation of mass media into the trial mandated a mis-process
Maxwell,trial. v. 384 U.S. 333 (1966).SheppardCf.

Defendant’s final motion for onmistrial was based tes-
introduced at Ontrial. direct Robertexaminationtimony

Farrar, a in the Sheriff’sdeputy Rockingham County Depart-
ment, testified that after Mrs. Booton was who wasasked

shot,the at the time her husband was she becameholding gun
Farrar further testified hethat “asked her other“upset”.

in,about the and who thequestions and soclip, put clip
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Defend-moreto answer questions.”forth. And refusedshe any
con-Farrar’s testimonyofthat the admissionant contends

state-accusatorialin toher silence allegedlycerning response
self-incriminationherments violated againstprivilege

Constitu-the Federaltothe fifth amendmentguaranteed by
constitution, there-thatandtion 15 of theand article Stateby

thetofore Prior question-a mistrial was warranted. initiating
inof herOfficer Farrar warned defendant agree-rights;ing

However,herwaivedto his sheanswer rights.questions,ing
in defend-silent to furtherby questionsremaining response

ant reinvoked her constitutional privilege.
nottherule thatIt is a well-established mayprosecutor

in face of accusa-theof silenceat trial the fact defendant’suse
436,Arizona, 468 n.37 (1966).U.S.384Miranda v.tions.

Patterson,v.(1974);87 Harv. L. Rev. 882See also Johnson
But, here the1973).1066 Cir.(10th475 prosecutorF.2d

nor did hesilenceof defendant’sdid not utilize the fact
that Mrs.statementit at time. Farrar’scomment anyupon

-to thenot evensilent wasBooton remained pro-responsive
Farrar hadwhat furtheras tosecutor’s questionsquestion

Inof an accusation.in the faceher nor was it madeasked
declarationnothere wasthis situation requiringprejudice

of a mistrial.
Defendant, however, Officer Farrar’sthat descrip-argues

self-herviolatedof her as alsotion againstprivilege“upset”
for thisnoDefendant citesincrimination. positionauthority

self-none. Thewe have foundand againstprivilege
froman accusedincrimination compelledonly beingprotects

withhimself, the Stateor otherwiseto providetestify against
nature. Schmerberor communicativeof a testimonialevidence

757, exact words761 Farrar’s(1966).U.S.v. 384California,
were follows:as

the whenwasI her who“After asked holding gun,
fired, Sheit she becamewas kept saying,upset.

We werearound.‘We were only foolingfoolingonly
said, it.’”‘I must have beenShearound.’ holding

reactiondefendant’sdecide whetherWe need not physical
or com-as testimonialbe classifiedtheto questioning might

addedthat shesince the factmunicative upsetappeared
and,made,shewhichto the admission voluntarilynothing

in theno error was involved testimony.allowingconsequently,
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Case; toofIV. Jury;ChargeReopening
Verdictfor DirectedMotions

on severalare basedDefendant’s other grounds.exceptions
evidence, andtheofTwo items the state’s weaponphysical

defendant, for iden-were markedusedthe byclip allegedly
into evidenceintroducedtification but not duringformally

its delibera-After the hadthe course of the trial. jury begun
the casethe State tothe court allowedtions trial reopen
of thesefor admissionoffor the limited movingpurpose

nor the defendantthetwo items into evidence. Neither jury
toDefendantthewas objectedreopening.present during

the case was anon the basis thatthis reopeningprocedure
herit deniedand thatof the court’s discretionabuse trial

amend-the sixththe of confrontation byguaranteedright
15 of the Statearticlethe Constitution andment to Federal

constitution.
casea criminalor not toThe decision whether reopen

Streeter,v.of the trial court. Statewithin the discretionlies
Petkus,535,403,402, 536 State v.(1973);308113 N.H. A.2d

123,394, 398, State v.(1970);110 125N.H. 269 A.2d
131,399,398, (1970).132110 N.H. A.2d269Comparone,

had beena foundationThe trial court found that proper
nothere wasfor of these items and thatlaid the admission

thethe fact thatto theirobjection except pro-admissibility
trial.theto move for admissionsecutor had failed during

of inwas no abuse discretionthere allowingConsequently,
theerror.the to the technical Duringrectifyprosecutor

identified, defendantwerecourse of the trial when the items
of confronta-to exercise hersufficienthad rightopportunity

for the admissionbe recalledtion. To that therequire jury
out,would,items as the trial courtof these onlypointed

to the items.unreasonable attentiondraw
of theto twoDefendant also judge’sportionsexcepted

defini-the trialto the She maintains that judge’sjury.charge
one that would cause aasdoubttion of a reasonable person

or business matter wasin afromto refrain personalacting
of fromthe burdenshiftedextreme andtoo proving guilt

However, doubt is definedreasonablethe State. properly
or not one would hestitate toit with whetherby equating



762

undertake an orbusiness matter. Stateimportant personal
Hutton, 279, 289, 117,v. 108 N.H. 235 A.2d (1967).124

whether,The oftest the of the is consideredadequacy charge
whole,as a it the of reasonable doubt toconveyed concept

the InId. this case the trial court’s met thisjury. charge
test. In the ofcourse the the not definedcharge judge only
a reasonable doubt as hesitation in orimportant personal
business matters but also as a doubt that is not fanciful or
frivolous, and as a fordoubt which one has a solidgood,

sufficient reason onbased all the evidence. He.and further
stated that to thefind defendant the had to con-guilty jury
clude that no other reasonable conclusion was possible.

Defendant also to insofar asthe court’sexcepted charge
it indicated that the to take thedefendant was not required
stand and herthat the infer fromnotjury may anything
failure to do In to theso. addition the defendant objected
trial court’s to terminatethat she had the ques-warning right

at time. We find no merit in defendant’s conten-tioning any
instructions,tion that these which the court had previously

indicated sincewould be should not have beengiven, given
she had didthe to their butomissionopportunity request
not do so.

defendant error in the ofdenial its threeFinally, alleges
motions for directed verdict. The rule in this State is that

verdict,defendant’s motion for a directed the evidenceupon
is construed most to the State. this stand-favorably Applying

case,ard to the facts of this we find no error in the trial
court’s denial of defendant’s motions. At the close of the

statement, defendant aprosecutor’s opening requested
directed onverdict the nothat of maliceground allegation
which is for conviction of murder,required second-degree
or of which is for convictionculpable negligence required
of 585:1, 8,was made. RSA 9:first-degree manslaughter

Mueller,see Where Murder (1960).2 214 WeBegins, N.H.B.J.
with the trial court thethat State’s sufficed.agree allegations

Not was the indictment which malice read toonly alleged
the thebut State outlined the facts that defendantjury alleged

bedroom, ammunition,went to the the andprocured weapon
Moreover,loaded the revolver and shot her husband. the

State alluded to the of marital life between the defen-quality
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deceased, malicethe from thedant and which requisite might
inferred.also be

onceAt the close of the case defendantState’s again
verdict, aa directed that facierequested contending prima

for murder norcase neither manslaughtersecond-degree
evidence in a mosthad been established. the lightTaking

State, however,to wasfavorable the a facie case estab-prima
lished. of witnesses showed that Mrs.variousTestimony

husband,Booton her afeared that the was troubledmarriage
one, that were on the of Mr.date Booton’sthey unfriendly
death, that were with a loaded revolveraround”they “fooling
and that Mrs. Booton was it when Mr. Booton died.holding
On inferredthe basis of these be evenfacts malice could

And,the chose not so. it is thatto dothough jury apodictic
the the tosame facts effect death” requiredsupport “design

RSA 585:8. Since there towas sufficient evidence submitby
tothe case the based on casethe facie establishedjury prima

State,the the trial court denied defendant’sby correctly
motion for a directed after she had herverdict made rested
case.

overruled.exceptionsDefendant’s

All concurred.

Grafton
6875No.

TimburyHampshire v. W.NewState of John

HampshireNew v. Max WelchofState

29, 1974November


