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deceased, malicethe from thedant and which requisite might
inferred.also be

onceAt the close of the case defendantState’s again
verdict, aa directed that facierequested contending prima

for murder norcase neither manslaughtersecond-degree
evidence in a mosthad been established. the lightTaking

State, however,to wasfavorable the a facie case estab-prima
lished. of witnesses showed that Mrs.variousTestimony

husband,Booton her afeared that the was troubledmarriage
one, that were on the of Mr.date Booton’sthey unfriendly
death, that were with a loaded revolveraround”they “fooling
and that Mrs. Booton was it when Mr. Booton died.holding
On inferredthe basis of these be evenfacts malice could

And,the chose not so. it is thatto dothough jury apodictic
the the tosame facts effect death” requiredsupport “design

RSA 585:8. Since there towas sufficient evidence submitby
tothe case the based on casethe facie establishedjury prima

State,the the trial court denied defendant’sby correctly
motion for a directed after she had herverdict made rested
case.

overruled.exceptionsDefendant’s

All concurred.

Grafton
6875No.

TimburyHampshire v. W.NewState of John

HampshireNew v. Max WelchofState

29, 1974November



764

Rudman, Smith,B. and H.Warren Gregoryattorney general,
Smith for the State.(Mr.attorney orally),

theDavid B. and for defendants.briefShepatin, by orally,

Grimes, The in whetherissue this case is the in-singleJ.
to the astructions what constitutesjury regarding dwelling

house were insufficient.
28,onDefendant Welch was indicted for burning June

1972, thea house owned defendantbydwelling Timbury,
and fordefendant was indicted the burn-Timbury procuring

of same both in of RSAthe violation 584:1.ing premises,
A of ofviolation RSA 584:1 torelating burning dwelling
houses a maximum of RSAcarries 584:2thirtypenalty years.

to the of other carries a max-anyrelating burning building
imum of Defendants were tried by jurypenalty twenty years.

underbefore found RSAand 584:1.J.,Loughlin, guilty
WelchDefendant was not more than fivesentenced to years

nor one inless than and State whilea defen-year day prison,
dant was sentenced to one in the house ofTimbury year
correction, three onmonths andsuspended, placed probation
for four after his release. Defendants’ wereyears exceptions
transferred by Johnson, J.

The court instructed the that a house is “ajury dwelling
habitation,that can be used for human ofbuilding capable

used to in.live The state does not havebeing by people
to that humans or were within the build-prove people living

at the time of the Thefire. state have thedoes burdening
of a doubt thereasonable thatbeyondproving building
burned was a house.” not todwelling Although excepting
the as defendants to the failure tocharge given, excepted

in theiraccordance with andone two. Onecharge requests
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foundthat ifthewould have instructed jurors theyrequest
orabeen abandoned asthat the had putdwellingbuilding
aor or forto other use was without a tenant longoccupant

time, forothernot be The calledthen it would a dwelling.
wasthe structureif it were found thatan instruction that

whenas andeven a dwellingincomplete though designed
used, not toit must be foundcould be so thencomplete

be a dwelling.
1969The in built in and intendedwasbuilding question

andwerea summer The sidewallsas prefabricatedcottage.
Inside, there athe roof timbers were was “largeprecut.

bedrooms, of whichroom four onearea” andkitchen-living
These wereto a chemical toilet. roomshad been used house

sheetrock, nooff with but there were ceilings.partitioned
wasItThe room had been three-quarters paneled.living

furnace,with stovefurnished and a floorequipped gas gas
and water wasand There was nogas lights. electricity,

Aa into the house.obtained from well but was not piped
of hadtank had been installed several deliveriesand gasgas

made, 1968been of the froma useiftdicating appliances
of in theuntil the fall 1971. The last was madedelivery

offall 1971. The tank removed in or Marchwas Februarygas
of because the needed the tank and another1972 supplier

it one needed. The tanktank could when waseasily replace
which was removed was defendant TimburyAlthoughempty.

house,no one in his wifetestified that had ever theslept
testified theabout sheets which were taken fromwashing
house.

fire,At of there or two windowsthe time the were one
broken,which there thatwere but was defendanttestimony

Welch somehad been to them and thatemployed repair
overfriends of were to theTimbury going occupy cottage

the Fourth weekend. The on markethad been theJuly place
for sale notfor about two because the wereTimburysyears

much work themit since their schedulesusing prevented
from time off together.having

case,We on in this the washold that the evidence charge
Arson, the habi-sufficient. like is an offenseburglary, against

notation and there be of a in which therecan arson house
Perkins, 2,be §can no R.See Criminal atLawburglary.
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1969).(2d burglaryRSA 583:7 to inrelating defininged.223
orcampsa and useddwelling “cottageshouse includes

buildinga of the time”. This was builtoccupied only portion
to anas a summer and had been suchdwelling completed

that itdwelling.extent that it could be used as a The fact
not not its character.extensively changehad been used does

(1951).490,Mich. 50 137v. 331 N.W.2dPeople Losinger,
that it had beenjustify findingThe evidence would not a

abandoned,uses, or lost its charac-to other had been hadput
incompleteter a Nor could it be found to bedwellingas house.

Itdwelling.ayetin the sense that it was not suitable as
therefore,error, in withnot to instruct accordancewas not

requests.defendants’

overruled.Exceptions

All concurred.
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