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1969).(2d burglaryRSA 583:7 to inrelating defininged.223
orcampsa and useddwelling “cottageshouse includes

buildinga of the time”. This was builtoccupied only portion
to anas a summer and had been suchdwelling completed

that itdwelling.extent that it could be used as a The fact
not not its character.extensively changehad been used does

(1951).490,Mich. 50 137v. 331 N.W.2dPeople Losinger,
that it had beenjustify findingThe evidence would not a

abandoned,uses, or lost its charac-to other had been hadput
incompleteter a Nor could it be found to bedwellingas house.

Itdwelling.ayetin the sense that it was not suitable as
therefore,error, in withnot to instruct accordancewas not

requests.defendants’

overruled.Exceptions

All concurred.
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29, 1974November
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& Carroll F. for the(Mr.McSwiney orally) plain-Jones Jones
tiff.

Rudman, Hess,Warren B. and David W.attorney general,
assistant (Mr. Hess for the defendant.attorney general orally),

Lampron, Petition for a writ of inhabeas filedcorpusJ.
15,the court on October 1973. Plaintiff al-superior

that his of of inmurder the secondleges plea guilty degree
17, 1968,which he entered on was notJanuary intelligent

and After a the Trial Courtvoluntary. (Loughlin,hearing,
dismissed the and reserved and transferredJ.) petition plain-

tiff’s thereto.exception
1967, old,In about wasApril plaintiff, twenty-one years

indicted for the inmurder Newmarket offirst-degree Amy
1, 1967,Brousseau whom shot on andplaintiff February

26, 1967,onwho died March from the mortal wounds which
she had Morris,received. He was before onJ.,arraigned

1, 1967, 17, 1968,and not OnMay pleaded guilty. January
there was an on-the-record conference with the coun-court by
sel for the State and former counsel for the plaintiff pertain-

to the to to a of murdering plaintiff’s willingness plead charge
of the second Plaintiff’s counsel informed the courtdegree.
that he was to so He further statedadvising plaintiff plead.
that he had talked to the aboutalready plaintiff changing
his and that he was to confer with himprevious plea again.

On that afternoon the before the courtplaintiff appeared
and retracted his of not to murder ofprevious plea guilty
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murder in secondto theguiltypleadedthe first anddegree
record,court, plain-inquiries of theThe on the madedegree.

thatplaintiffto In answer the statedtiff hispertaining plea.
ithavinghe of discussedplea,the hisunderstood nature

day.thisagainwith on occasion and onpriorhis counsel a
He he he could receive a sentencealso stated that realized

in prisonof or for a term of Stateimprisonment yearslife
a of his He further to the court’splea.as result answered

anyas a ofquestioning that his was not made resultplea
hethatpartoffer or inducement on the of the State and

the of own free will. His counsel statedentering pleawas his
thehe had discussedpresence secretarythat in the of his

afternoon.veryhis client thatplea with
29,Januarytoof the was deferredSentencing plaintiff
bywasreport1968. that time examinedprobationAt the

wasfollowingthe court and counsel and the evidence
she andgirlfriendA of the victim testified thatintroduced.

Amy school were followed andwalkingwere home after and
joined bylater A ensued betweenplaintiff.the discussion

him refused to outgoand the victim as to the reason she
Jimmy Amyone he togoingwith him. At told waspoint

finally to thekill her and then himself. The three wentkill
Amy’sof to leavemanagedhome sister-in-law. The witness

situation,of in turnAmy’sand mother the whoapprised
Amythe friend hadpolice.called The later learned that

been officer to the call tes-police respondedshot. The who
Jimmy walking lightlythat he saw and toward aAmytified
byHe stop.wooded area. him name and asked him tocalled

Amyreleased and shot her twice and continuedJimmy then
while onlying ground.her she was theto fire at

Jimmy also testified. He hadwho examinedA psychiatrist
history version happen-life and his of theplaintiff’sobtained

abnormal,Jimmy anthat had stuntedwasing. diagnosisHis
abnormally and Hesuspicious sensitive.and waspersonality

inThere was conflict theeducation.eighth-gradehad an
write,couldplaintiffwhether read andas toevidence

he could not. The testifieddoctor stated doctorthealthough
immature, although twenty-oneandpsychopathwasaJimmy

jail,of the wherecountyTheyears age. superintendentof
confined, testified that hasplaintiffhad beenplaintiffthe
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worker,of but “he’s been ahad some periods depression good
fine with the inmates”. Counsel for the State thenalonggets

recommended life Defense counsel pleadedimprisonment.
that the under emotional circumstancesshooting happened
and asked that his client be rehabilitationgiven opportunities.
The if he wanted tocourt asked the make a state-plaintiff
ment. He declined the offer.

23, 1973, on forOn October at the thehearing petition
writ of the testified hea habeas that hadcorpus, plaintiff

forbeen indicted murder which carried afirst-degree penalty
of while murder in the secondbycapital punishment hanging,

would have a sentence of life He alsodegree imprisonment.
testified that his did not want to him onattorney represent
his not told him “the best to do is toandguilty plea way

ofenter a and the wouldplea guilty” judge probably give
him “life or He he was hetestified that not advisedyears”.

silent, trial,had a to remain to toa and call witnessesjuryright
on his own behalf.

It has been the rule tothat be valid mustlong guilty pleas
434,be and 110State v. N.H.intelligent voluntary. Manoly,

437, 611, States,613 (1970);270 see Kercheval UnitedA.2d v.
However,U.S. (1927).274 it was not220 until v.Boykin

Alabama, 395 U.S. (1969),238 that the State has the burden
of the record that a defendant who hasbyproving pleaded

has and waived certainguilty intelligently voluntarily perti-
nent constitutional Since theserights. requirements apply

2, 1969,to entered after do notonly guilty pleas theyJune
17,made 1968. v.Andrewsgovern plaintiff’s plea January

Commonwealth, 376 (Mass. 1972);282 CommonwealthN.E.2d
532,v. 434 Pa. see(1969);254 A.2d 923Godfrey, Halliday

States,v. United 394 U.S. 831 (1969).
law, here,to the which weAccording pre-Boykin apply

“whenever a defendant he is to bepleads guilty presumed
Holl,aware of what he is Commonwealth v. 434 Pa.doing.”

312, 313, 11, Hence,(1969).254 he theA.2d 12 bears burden
of a of the evidence that hisbyproving preponderance plea
was made or Huot v.involuntarily unknowingly.
Commonwealth, 700, 706292 N.E.2d The(Mass. 1973). trial
court in at its conclusions on forarriving plaintiff’s petition
a writ of habeas could consider thecorpus properly totality
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proceed-record of theby therevealedof the circumstances
as theentered as wellwaspleathe timeings plaintiff’sat

Id.corpus.for habeaspetitionon histestimonyplaintiff’s
at 705.

tes-ofany part plaintiff’scould disbelieveThe trial court
totestimony was introducedif nohim eventimony before

the sentenc-testified beforepsychiatristtheAlthoughit.rebut
mentalandphysicalplaintiff’sinto certain deficienciesing

waspleathat hisfindingacompeldid notmake-up, these
Miller, 309Commonwealthv.involuntary unintelligent.and

Oklahoma,(Pa. 1973); 543407 F.2d705, v.708 LesleyA.2d
1969). may(10th that plaintiffthe possibilityNor doesCir.

tofor a sentencesentencedeathpossibletraded ahave
v.plea.hisinvalidatenecessarily Bradylife imprisonment

(1970). could742, The trial courtStates, 397 U.S. 752United
effec-received theplaintiffit thaton evidence beforefind the

to understandappearedto his andpleaof counsel astive aid
Kozerski,v. N.E.2d294Commonwealththe matters discussed.

1973). the(Mass. find fromcould furtherThe court460
thatplea,his guiltyhe enteredhearingof the whenrecord

that therevealedanswersinquiries plaintiff’sandthe court’s
The dismissalvoluntarily entered.andknowinglywasplea

know-the wasfindings pleathatimpliesplaintiff’s petitionof
anyor ofof coercionnot the resultentered and wasingly

involuntary.rendered itwhichinfluence or constraintother

overruled.Exception

All concurred.


