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Spectrum Enterprises, Inc.

v.

Corp.The Helm

29, 1974November

C. (Mr.& FranklinMichael Richardson and orally)JonesJones
for the plaintiff.

Shaines, McEachern Robert A. Shaines(Mr.& orally)Madrigan
for the defendant.

District CourtKenison, in theinitiated suitPlaintiffC.J.
ch.to RSAof Portsmouth to evict the defendant pursuant

at law wasitsthat inadequate,remedy plaintiff540. Alleging
for ain courtcommenced thisthen action temporarysuperior

to vacate thedefendant pre-mandatory injunction directing
Plaintiff alterna-of the suit at law.the outcomemises pending

violatedhadthat defendanta determinationtively sought
bewith it should orderedand thatan plaintiffagreement
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to com-or beto theto vacate compelledagreementpursuant
terms.with itsply

Hardwick, inresultedC.Trial a Master (Leonard Esq.)by
for aa denial of injunctionpetition temporaryplaintiff’s

thehad not violatedin that defendantand a agree-finding
andThe certain otherment. master made rulingsfindings
Defendantbetween thein the parties.relationshipadjusting

theof the master’sto that definingreportobjected portion
itsof the andareas of exceptionspartiesoperationsrespective

amendthe trial court toof motionsto the denial its requesting
were reserved andof the masterandthe rulingsfindings

ofMorris, theraisesThistransferred questionby appealJ.
notdefendant wasthatthe master’s determinationwhether
wasarea ofto the basemententitled use buildingplaintiff’s
law.the relevantthe record and bybysufficiently supported

locatedInn motel and restaurantPlaintiff owns a Holiday
Portsmouth, into onentereda contractin N.H. By June

food and19,1969, to “thedefendant beverageoperateagreed
...,Innof theflooron the firstlocated Holidayoperation
onlocatedroomsandconventionwith all meetingtogether

in the basement.”those locatedthe demised exceptpremises,
indefendant difficulty obtainingexperiencedSubsequently,

commission’s objec-Statea to the liquorlicense dueliquor
a lease.to bethe Accordingly,tions that appearedagreement

1970, toDecemberinwas modifiedinitialthe agreement
adenominatedand wasword “demise”eliminate the

However, whichnewthiscontract”. agreement“management
19, 1969, altered thealsoantedated towas phraseologyJune

its terms defendantthatof the so byagreementoriginal
at the“the food andto operationbeverageagreed operate

Inn..., andwith all convention meetingHoliday together
of theexclusionon the Nothereinrooms located premises.”

use of theIn return for thearea wasbasement specified.
not less thantofacilities defendant plaintiffagreed pay

$55,000 for the secondleast$45,000 first atfor the year,
$65,000 thirdfor thenot less thanand year.year

the areaincluded withinwasor not the basementWhether
its food and bever-toentitledwasin which defendant operate

the crucialcontract isunder thebusiness managementage
Since the amounttheof contention between parties.-point
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was basedto eachto be defendant yearplaintiffpaid by
the determi-on the for defendant’sarea available operations,

lies thewas included atareathe basementof whethernation
that thefound basementThe masterof theheart agreement.

of to which defendantwas not included in the area usearea
Inof sowas entitled under the terms the finding,agreement.

enteredhe the theheld that with to basement partiesrespect
termsinto an to theaccordingentirely separate agreement

ofof which would a certainbe percentageplaintiff paid
use of theincome from defendant’s basement area. If defend-

and, therefore,did not utilize the area derived no incomeant
it, to makefrom it would not be toany paymentobliged

plaintiff.
ofmaintains that on the basis the revisedDefendant

includedarea wasthe basementcontract”“management
sinceof and thatwithin its area plaintiff deprivedoperation

area,of of the defendant deservesdefendant a aportion
in rent Plaintiffreduction thatpaid. arguesproportionate

of the and thethe accountants behaviortestimony parties’
the existence ofof defendant establishes a separate agreement

thewith to basement.regard
theto overturn determination of theits mas-In argument

ter, defendant contends that the of the lan-plain meaning
controls, that,in the contract and there-guage management

fore, the reliance on extrinsic evidence tomaster’s interpret
the of the waswording agreement impermissible. According
to the of thedefendant contractlanguage management

isto rooms”“all convention andreferring meeting
in defend-its inclusion of the area withinbasementunequivocal

out,ant’s area of As defendantoperation. correctly points
the so-called rule the“plain meaning” governing interpreta-

of to that which wouldtion contracts a court excludecompels
the of oncecontradict terms thatplain meaning meaning

But, if the contract is onhas been ascertained. ambiguous
face, Corbin,A. Con-its extrinsic evidence is admissible. 3

Patterson,§ (1960);tracts The and542 Construc-Interpretation
Colpm. 833,Contracts,tion 64 L. Rev. (1964).838of

The rule as a for con-plain meaning guide interpreting
tracts, however, onhas been severalquestioned grounds.
The rule itself forhas been characterized as a last resort
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a court that has failed to otherany interpretingdiscover aid in
the contract. In of thelight inherently natureambiguous

themselves,of words the ascertainment of a plain meaning
§Corbin,A.may goal.be at best an elusive 3 Contracts

§(1960); (1940);2470,9535 Evidence atWigmore, 227J.
§ (1961); Chafee,Williston,4 S. Contracts 609A see TheDisor-

(1941);Words, 41 Colum. L. Rev. 381 TownConductderly of
(1917).Eisner, 418,U.S. Even those courts thatv. 245 425

the allow torecognize exceptioncontinue to rule an admit
information relevant circumstances. Theregarding recogni-
tion of no fromexceptionthis doubt stems the realization

surroundingthat circumstances a contract an essentialplay
Patterson,inpart facilitating proper interpretation.its supra

§ (1960);843; Corbin,at Restatement3 A. Contracts 536
§(Second) (1), (Tent. Draftof commentContracts b228

1970); § (d),5, (e) (1936).No. Restatement of Contracts 235
In this State how the parties acted with to the con-regard

and,tract is considered as of thepart relevant circumstances
thus, the correctlymaster referred to the ofconduct the

inparties the ininterpreting disputed language the manage-
73, 75,ment 111contract. v. N.H. 276 A.2dHanley,Guy

(1971);1, LaBranche, 504, 505-06,3 107v. N.H.Grayson
(1967);922, 340,Fine, 99 N.H.225 A.2d v.Bogosian923

(1955).342, 190,111 The partiesA.2d actions of the192
subsequent to the contract themanagement substantiated
existence of a separate agreement the basementcovering
area. Defendant plaintiff accountingssubmitted to detailed

19, 1969, 30, 1970,for the fromperiod throughJune June
which specified what income defendant received from the
use of the basement area. to a formulaAccording percentage

devised,which defendant itself it plaintiffcalculated that was
$3,000entitled to about from the income. Based on these

calculations the master could find thethat basement area
subjectwas the of separatea between theagreement parties.

Defendant alternatively that if extrinsic evidenceargues
permittedis to interpret the of thelanguage management

contract, the of the to the master’sweight contraryevidence is
finding of separatea To this contentionagreement. support

pointsdefendant the not existout that basement facilities did
19,at the time of the Bycontract on 1969.original June
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December,inmadecontract wastime thethe management
and,however, there-installedthe facilities had beenbasement

fore, the basement areaentered into withthat contract was
refers to the fact that it madealsoDefendantin mind.

to furnish the basement area andsubstantial expenditures
with the idea thatsuch be inconsistentthat wouldoutlays

ofincluded its areathe basement not withinwas operation.
of toto its accountantDefendant further testimonypoints

for andthat billed defendantthe effect electricitygasplaintiff
as the first floor.for the basement as well

the basement haveWhile these facts are evidence that may
included ofbeen within defendant’s area operation according

contract,ofto the terms the are not deci-theymanagement
The fact tosive. that defendant made separate payments

for use of the basement is evidence that aplaintiff strong
is a conflict inwas made. Where thereseparate agreement

here the of fact’s determinationthe evidence such as trier
&controls unless erroneous. New Tel.it is Englandclearly

478, 480, 613,Mitchell, 615Co. v. 114 N.H.Tel. 322 A.2d
612,Nalews, Inc., N.H.113(1974); Process v.Copeland Corp.

O’Brien,576 Co. 108(1973); Sutton Mut. Cas. v.312 A.2d
325, 328, 528, Hardware Mut.(1967);N.H. 530A.2d234

692,412, 417, 695-96Co. 106 N.H.Cas. v. A.2d213Hopkins,
(1965).

overruled.exceptionsDefendant’s

concurred.All


