
794

color photographs the victim that “was all overstated blood
the of the Inplace” as a result assault. addition the photog-
rapher pointed spotsout that the dark appearing in the
black and white were Thephotos blood. trial court could
have found probativethat the value of the inphotographs
illustrating previous testimony outweighed anyverbal risk

Scott,of C.to theprejudice Photographicdefendant. 3 Evi-
§ (1969); (1957);Annot., 1102,dence 1352 53 1103A.L.R.2d

182, 187, 451,Gelinas,see v. 104 N.H. 455182 A.2dDuguay
(1963).

maintains, however,Defendant tounnecessarythat it was
theintroduce color the andphotographs because black white

accuratelyones the scene of crime. Sincerepresented the
maycolor have augmented accuracy jury’sthe of the percep-

crime,tion theof scene of the the courttrial properly
501,theadmitted color State v. 86 N.H.photographs. Thorp,

(1934);507, 633, Scott,A.171 C. Photographic638 3 Evi-
§ (1969); 61, 64,dence 1353 State v. 158 Me. 178Duguay,

(1962).129, 131A.2d

overruled.exceptionDefendant’s

All concurred.
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Rudman, attorneyWarren B. andgeneral, Robert V.Johnson
II, attorney general orally),assistant for(Mr. the State.Johnson

by brief orally,William H. and for the defendant.Kelley,

Lampron, Defendant was indicted for unlawfullyJ.
16, 1972,explosive Februarya ontransporting high con-

1973),to of ch. 158trary provisions (Supp.the RSA and
for to thewillfullycausing damage policeManchester station

byto the station discharging explosivesand central fire in
by jury,violation of RSA After a trial the defendant572:3.

was found of Theguilty charges.these indictment charging
unlawful transportation has since and isnol-prossedbeen
not involved in appeal.this

5, 1972,Prior theto trial date of the defendant’sJune
quashtomotions the indictments and to dismiss due to exten-

preindictmentsive pretrialand for apublicity; continuance
for the to provide adequatesame reason and time trialfor
preparation; and for of venue orchangea a of venire-change
men pretrialdue to publicity, were all denied. His motion

suppressto certain made by policestatements him to the
wasalso denied. A motion to suppress personalcertain articles

trial,by policeseized the granted. Duringwas the defendant’s
quashrenewed themotions to indictments and to dismiss

were toexcepted rulingsdenied. Defendant the court’s on
the admission and exclusion of evidence to the denialand

exceptionsof his motion to set the of guilty.aside verdicts His
by J.)to all adverse the Trial wererulings Court (Dunfey,

reserved and transferred.
16,1972,approximatelyAt a.m. on February explo-1:20 an

immediatelysion occurred outside the sta-policeManchester
tion. minutes atwenty explosionAbout later second took

at the same Oneplace location. minute later a third explosion
damaged the central fire station. Later same morningthat

unexplodeda fourth bomb was discovered on thelodged
outside window sill of the office of the of Thepolice.chief

explosionsthree toinflicted substantial both of thesedamages
buildings.

individuals,After oneexplosion wearingthe first two a
raincoat, policefrom scene. Arunningtan were theobserved
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ofreceived a radioofficer on on Elm Street reportduty
hethereafterthese from the station.events Shortlypolice
inhandwith hissaw a a tan raincoatman rightwearing

The officer askedwithwas blood.its which coveredpocket
received thehim what and response:followinghappened

hehe and“He into his carsaid that while trippedgetting
officer was summonedcut his hand on a bottle.” Anotherbeer

tounder arrest and takenand the defendant was placed
lieuten-for Meanwhile athe station policepolice investigation.
discov-hadant the of the firstresult explosionexamining

in on the sidewalk nearered an bomb a bagunexploded
in thearrived at the stationthe station. When defendant

officers, hetestified thatof the lieutenantthese gavecustody
toldandthe defendant the “Miranda” warningsrequired

him “I told him thatabout his getdiscovery. people might
hurt and him he know how it would be beforeasked did long
that off.” The told me “in less thanbomb went defendant
fifteen minutes.” The above were the statements involved
in defendant’s motion to suppress.

on the defend-A cause theprobable hearing charges against
Court onant was held in the Manchester District February

25, 1972, and cause found. Indictments were returned by
the the of the court.at term1972grand jury April superior

6,onDefendant’s motions were heard 1972.pretrial June
The selection of onthe with voir dire occurredjury June
7 and 8 and was followed the which thetrial at defendantby
was found The main on this theissues areguilty. appeal

of the denial of various motions of the defendant(1)propriety
based on of(2)media and the denialprejudicial publicity,

tohis motion the statements he made to the policesuppress
officer before his arrest and thereafter to the lieutenant at
the station.police

issue,first states in his brief thatthe defendantRegarding
almost the theafter releaseimmediately by police regarding

arrest, he of continuous wide-his “became the andsubject
media,all of thefactions news most not-byspread coverage

characterization,in ofat least terms the ‘Manchesterably, by
Union Leader’. This continued tocoverage increasingly up
and In terms of the extent of[his] trial.during... coverage,
it is ofnoted that local radio station WGIRby way example
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1972,16,FebruaryManchester, betweenHampshire,Newin
12, 1972, of ver-arrest, datethethe of. .. anddate June

(45) relatingdicts, releasesnewsforty-five... aired different
... criminal activities.”allegedto his

that anrequiresprocessIt that dueis well established
jury.by impartiala fair andmust receive a trialaccused

Const,Const, VI, XIV;I, 15; U.S. amends.pt. art.N.H.
(1898);512, 749,511, 750A.69 43v. N.H.State Jackson,

(1974);750, 376Booton, 114 N.H. A.2dv. 329 SheppardState
(1966). case333, about aPublicityMaxwell, 353384 U.S.v.

to theregardwithof prejudicein typescan result two
prejudiceinherentfirst istrial. Theaccused’s to a fairright
so taintedby its nature haspublicitythewhich exists when

ofin lacknecessarily resultthat it willatmospherethe trial
not showneedIn the defendantsuch casesprocess.due

Rideauv. Maxwellprejudice.actual identifiable supra;Sheppard
(1963); 43Louisiana, v.U.S.v. 373 723 Calloway,Calley

1974); Texas,(D. 381 U.S.see Estes v.U.S.L.W. Ga.2158
(1965). whichprejudice532, is actualThe second542-43

jurorsthe to such anhas infectedpublicitywhen theexists
received a fairor has notthe cannotextent that defendant

mustthe defendantIn this situationjury trial.impartialand
by jurorstheformedopinionsof theshow that the nature

settheythat cannot beare suchpublicityresult of theas a
them to render a verdict basedjurorsthe to enablebyaside

Dowd,in court. Irvin v. 366 U.S.presentedthe evidenceon
(9th513,(1961); Guam,,717, 518413v. F.2d723 Ignacio
619,1969); 349, 353,Schmid, Ariz. 509109 P.2dCir. State v.

(1973); 478, 483-84,Nelson, 175N.H.v. 103 A.2dState623
(1961).814, 819-20

toby pertainingthe defendantThe exhibits introduced
Unionwere issues of the Manchesterpublicity about this case

16, 17,Februaryfollowingon the dates:publishedLeader
5, 6, 7, 12, 13,25, 26, 29, 2, There wereMarch 1972.June

published MarchNew Newstwo issues of the SundayHampshire
February4, inpublishedThe articlesand26 1972.June

commentsof bombings,with the details theand March dealt
information about the defendant’son andhappenings,these

criminalpriorandincluding photographsbackground
with theprimarilyThe dealtpublicationsactivities. June
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defendant, with aalsofiled the hearingmotions to bysuppress
filed anfor trialon motion a accomplicea by allegedseparate

trial,of thedefendant, differentand with theof the phases
verdicts, andthe sentencing.

the cases whereThe above contrasts withsignificantly
Inruled exist. v.inherent has been to Sheppardprejudice

333, 5 volumesMaxwell, werethere(1966),384 U.S. 335
fromhad beenof from which publishednewspapersclippings

4, 1954, theof murder on to andthe date the duringJuly
1954. It was held that thewhich in Decembertrial began

from thisto the defendantof the trial courtfailure protect
“massive, himand preventedpublicity”pervasive prejudicial

Inconsistent with duefrom a fair trial process.receiving
Louisiana, motionU.S. a(1963),Rideau v. 373 723 picture

theof Rideau sheriffwith a sound of an “interview”track by
times onminutes was shown threelasted aboutwhich 20

53,000 20,00024,000,to of andtelevision audiences persons
was tried. It showedin where defendant laterthe county

“Rideau, in the sheriff and two Stateflankedjail, troopers,by
in the of thedetail commission robbery, kidnap-admitting

murder, from theand in to questionsing, response leading
ruled that a trial there-The Courtsheriff.” 373 U.S. at 725.

In v.Id.“hollow at 726.after would be a Colleyformality”.
the court stated:1974)Ga.(D.43 U.S.L.W. 2158Calloway,

andin of“Never the the justice system,history military
Courts,of has accusedin the American anyhistoryperhaps

such intense and continuousever encountered prejudicial
took. . . This intensiveas did the [accused]. publicitypublicity

form and was sustainedvirtually through-every imaginable
inWe rule the the caseout the trial.” that presentpublicity

which thenot create an inherentdid preventedprejudice
trial.from a anddefendant fair juryimpartialreceiving

which results in inherentAbsent theprejudice,publicity
must that the ofdefendant complainedprove publicity

which himresulted in actual identifiable preventedprejudice
Dowd, 717,trial. v. 366 U.S.from a fair Irvin 722obtaining

719,States, Cir.(2dUnited 433v. F.2d 723Mikus(1961);
to adverse withoutis notIt1970). publicityenough allege

the was not free froma result thereofthat asa juryshowing
outsideof theinfluencethe dominant knowledge acquired
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creatingcourtroom thus a reasonable likelihood that a fair
(9th513,Guam,trial was not v. 413 518had. F.2dIgnacio

1969); (5th782,States, 785Cir. Bearden v. United 403 F.2d
1968).Cir.

juror, under RSA (Supp.To be an indifferent 500-A:22
1973) however,, required, juror totallythat the “beit is not

In ofdaysof the facts and issues involved. theseignorant
communication,swift, methods ofwidespread and diverse

to theimportant expectedan case can be arouse interest
vicinity scarcely anyof the in the and of those bestpublic

qualified jurorsto serve as willnot have formed some impres­
of particularlysion as to the merits the case. This is true

in To that the mere of anycriminal cases. hold existence
accused,to the or innocence of anpreconceived guiltnotion as

more, presumptionwithout is sufficient to rebut the of a
juror’s would toprospective impartiality be establish an

jurorif can laystandard. It is sufficient the asideimpossible
or and render a verdict based onimpression opinionhis

Dowd,in court.” 366 U.S.presentedthe evidence Irvin v.
(1961); 488,717, Sawtelle, 538,66 N.H.State v. 32722-23

(Colo.831, Medina,A. v.(1891); 521 P.2d 1257851-52 People
1974)­.

indifferent,juroror not a is for what-prospectiveWhether
questioned,ever his is is a determinationimpartialityreason

by onto made in the first instance the trial court voirbe
6, 11-12, 670,78 N.H. 95 A. 673-74dire. State v. Comery,

(1915); Rheaume, 319, 320, 758,80 N.H. 116 A. 760State v.
(1922). onduty appealthen the of this court to evaluateIt is

jury to determinetestimony empaneledof thethe voir dire
v. Mc-United Statesselected.jury wasimpartialwhether an

1973);(8th v.398, StateCir. Northup,403485 F.2dNally,
-(Me. 1974);489, see Voir Dire318 491-92 SafeguardA.2d

(1974).Soc’yBias, Am. 38657AgainstJury Jud.J.
of the voir diretranscriptthe 240-pageWe have reviewed

outset, prospectiveAt the someby the trial court.conducted
orinfirmity,physicalofjurors age,were excused because

otherThirty-one pros-to publicity.not relatedother reasons
on relatedjurors specificallywere examined matterspective

by theEach of them was askedto the issues in this case.
test hisquestionsof todesignedcourt a rangetrial wide



801

otherwise;orof the caseknowledge through publicityprior
onhe held or had an thewhether opinion guiltexpressed

defendant; returnof whether he wouldor innocence the
court;in whetheron the evidencea verdict solely presented

individu-he had a attitude toward long-hairedpreconceived
demonstrators; aor and whether he was memberals anti-war

of war veterans organizations.
in thisthe verdictsOf the twelve who renderedjurors

case;case, no of thisthree had accountsread newspaper
news in one readtwo read items out-of-town newspapers;

headlines; Of theone scanned the news items. remainingonly
at timeeach either thefive read accountsjurors, published

trial, or both.of the incident or to theimmediately prior
However, under that hadall twelve stated oathjurors they

or notno or formed no hadhad opinion;preconceptions,
affected;influenced; or had not had theirbeen judgment

in theand would render a verdict accordance with evidence
in of them acourt. one was subscriberOnly regularpresented

One had seen defend-to the Union Leader.Manchester juror
ofone them hadant’s knowledgeanyOnlyphotograph.

of whereof the defendant’s which consisted onlybackground,
defendant had lived and attended school.

Five of the been foundabove hadjurors unacceptable by
Thethe defendant were seated over hisbut objections.

hesitantwere the (1)of jurorobjections following:grounds
demonstrationsin questions regarding peacefulanswering

Leader; read theread the Union(2)and Manchester Union juror
trial;to (3)Leader and Davis”thought “Angela guilty prior

codefendant;was aware of a stated that(4) jurorjuror prob-
ifan under he had not beenindividual would lie oathably

instructed; ofa reader the Union(5) juror,properly regular
Leader, a could lie even under oath.stated person though

of actedThe record the voir dire shows that the trial court
noto insure that wasand biased jurorcarefully competently

The onmembers of the their own statementsempaneled. jury
formet the established fair andstandards a impartial jury.

the us hold the receivedOn record before that defendant.we
witha fair and trial consonant the requirementsimpartialjury

hold notof due We further that the trial court didprocess.
in forits discretion the defendant’s motionsabuse denying
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a venue,ofchange veniremen, continuance,a change of a
and quashto dismiss,the indictments and to onall based
prejudicial Sawtelle, 488,adverse publicity. State v. 66 N.H.

(1891); 478,A. Nelson,32 831 State v. 103 N.H. 175 A.2d
(1961); (Me. 1974);814 State v. 318 489 seeA.2dNorthup,

ABA Project on Minimum ForStandards Criminal Justice,
§ (1968).Fair Trial and Free Press 3.6 Denial of defendant’s

motion for a adequatecontinuance to for trialprovide time
preparation was ofpropera exercise the court’s discretion
as the record no resulting prejudicereveals to the defendant

211, 213,from its denial. State v. 104 N.H. 182 A.2dSargent,
(1962);607, Schembari, 931,609 United States v. 484 F.2d

(4th 1973); 88,934 Cir. 14v. Ill. App. 3dPeople Wright,
(1973).146302 N.E.2d

We cannot agree with defendant’s claim thethat statement
elicited from him in his encounter with the onpatrolman
Elm Street at a.m. on the morning1:30 of the bombings

productwasthe investigationof a forcustodial which Miranda
(1966))Arizona, 436,warnings 384 U.S. 444(Miranda v. were

Mitchell,required 542,given. 543,to be State v. 113 N.H.
(1973);134, 179,Scanlon,311 135 State 110A.2d v. N.H.

(1970);181, 669, 670263 A.2d State v. 110 N.H.Desjardins,
(1970).511, 514, 599, theAlthough patrolman’s272 A.2d 602
aroused,suspicions were necessarily inquiryhis hap-“what

pened”, when he saw defendant with hand inhis his coat
blood, cannot,pocket covered with anyunder reasonable

application Miranda,of the constitutional rule laid indown
be said to bear any of the of inherentlyhallmarks coercive
police practices producecalculated to an involuntary admis-
sion. The between the officerexchange and the defendant

placetook before he was taken in custody. His statement
freely voluntarilywas and made and was admissible. The

trial properlycourt denied suppress.defendant’s motion to
Finally we the byconsider statement made the defendant

in questionanswer to a from policea lieutenant when defend-
ant arrived custody arrestingat the station in the of the
officers. There was evidence that the lieutenant advised the

ofdefendant his found unex-rights. HavingMiranda an
sidewalk,ploded bomb on the the lieutenant then asked the

defendant what time the next bomb outside the police station
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and thenwas off. Defendant hesitated a few secondsgoing
answered, evidence at the“less than fifteen minutes”. The

on thedefendant’s motion to warrantedhearing suppress
court’s condition at thatthat defendant’sfinding physical
time was not to The trialsuch as his mental faculties.impair
court could on the that defend­find and rule evidenceproperly

of hisant’s a waiver Mirandastatement was andvoluntary
Geldart, 219, 220, 588,111State v. N.H. A.2d279rights.

70-71,62,589 55 Ill.(1971); 3022d N.E.2dv.Johnson,People
20, States, 483, 487(1973); v. United 43425 Mitchell F.2d

Tucker, (1974);U.S. 433417Cir. v.1970); see(D.C. Michigan
41,88 L. 197Harv. Rev. (1974).

overruled.Exceptions

All concurred.
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