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Hillsborough
No. 6981

M. & aCathleen Russell

v.

Mary IndividuallyDowning, and

Ridingd.b.a. Anderson’s Stable

31,December 1974

Connor,A. brief and for theby orally, plaintiffs.James

defendants,& Deachman for the filed no brief.Murphy

Grimes, The main in this case is whether de-issueJ.
fendant’s motion to dismiss because of the lack of evidence

the owner or ofthat defendant was the stableoperator riding
was We hold that it was.improperly granted.

Russell,Plaintiff Cathleen wasthen years, injuredage eight
1964,15, onon while a horse knownJuly riding premises

her inas Anderson’s Stable when came contactRiding leg
mother,with the branch of a tree. Suit was herbybrought

Russell, Cathleen,Carol as next friend of for anddamages
on her own for defendanttheconsequential damages against

The towrit has now been amended reflectMary Downing.
Cathleen’s of The declarations in the writcoming allegeage.
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on thea business inviteethat Cathleen was premisesplaintiff
was the owner andof and that defendantthe defendant

to maintainof the and that she had thestable dutyoperator
condition, the fitnessinthe trails safe warning regardinggive

horses, soand direct the allof the and supervise riding,
Afteron the would not bethat injured.persons premises

of and athe and pretrialfiling answering interrogatories
conference, for trialon thedefendant juryday assigned

could notto on the thatmoved dismiss plaintiffsground
and mana-was the “owner andthat defendant operatorprove

toof that such is essentialthe stable and proof plaintiffs’ger”
taken, thewhich wasa at evidencecase. Following hearing

was transferredmotion was andgranted plaintiffs’ exception
Perkins,by J.

denied thatThe order states that the defendantpretrial
waswas the owner of the claimed sheshe premises, managing

mother, wasthe for her and thatagreed plaintiffproperty
alla invitee. At the time of thebusiness hearing, plaintiffs

Anderson,the Mrs.but that were owned byagreed premises
mother,defendant’s and did not otherwise.prove

Much of the in this case arises out of the failuredifficulty
of of their claimthe to state the basisplaintiffs clearly against
the Their writ understood thedefendant. was reasonably by

ontrial court and to the claim as andefendant base injury
case with the as the owner anddefendantpremises operator

however, forAt the counsel(proprietor). plaintiffshearing,
for claim that asadvanced as a second basis theliability super-

business,visor of the she owed a to thedutyindividually
which she violated.plaintiffs,

The trial court understood that this second claim was being
onmade but remarked that defendant had not been sued

that and writ was on defen-basis out that the basedpointed
neverdant the owner and and that there hadoperatorbeing

the motionbeen amendment. The trial courtany granted
to dismiss “on the of the and thestatepresent pleadings

. ...”testimony
There in the ofwas evidence that defendant fallbegan

1961 to and her of theassist mother in thehelp operation
stable she the owner of thewas neitherriding although prop-

nor the horses. for ofShe worked a smallerty salary $18-$20



839

week. She referred which sheto herself as theper manager
said meant that “theshe her who mademotheronly helped
decisions”. The evidence established defendant saddledthat

horses,the thethe andcheckedadjusted tightenedstirrups,
when on how to handleinstructed thegirth necessary, patrons

the horses and where the trail what shouldwent and they
it;do on that she instructedwas for the andresponsible guides

them; and that she made sure the “trails were althoughokay”
she claimed her mother also.did that

accident,The defendant was on the of thepresent day
horse,Cathleen mount the hersaw headplaintiffhelped

trail,onto the theout and also witnessed accident. The acci-
Cathleen, ride,occurred from herdent when wentreturning

off the trail and under an tree where a branchapple pierced
her leg.

At thatclaimed defendant waspretrial, plaintiffs negligent
defendant,ofvirtue of lack the“by byproper supervision

to maintain the trails in safe condition andfailing riding
to that the horse was unsafe to ride”.failing give warning

Nowhere do state whatplaintiffs precisely alleged negligence
towas claimed be the ofcause the accident. isIt not clear

therefore whether whatever was the of thecause accident
was a violation of which owed thedefendantduty plaintiff
Cathleen because of defendant’s in theparticipation opera-

oftion the business. Cathleen testified that the shehorse
rode had been that someone had been“acting up”, striking

down,him with the reins to make him calm and that someone
her a stick and told her to hit the horse with it “ifgave

Plaintiffs, however,it was wereacting up again”. prevented,
to from defendant as to whatsubject exception, questioning

she observed with to and otherthis events of theregard
in connection with her duties because theday supervisory

was confined to the ofhearing question “operation”.
It to us that made it clear atappears the timeplaintiffs

of the that were a claim that defendanthearing they making
was theliable on of herbasis ownindividually negligence
with to her duties ofrespect supervisory quite independent

of the or of the business.ownership premises proprietorship
It is well settled that an forbe liable his ownagent may
torts to a third who is See 3 Am.person injured. 2dJur.



840

97,Annots., A.L.R.1974);§ 20(1962,300 Supp.Agency
408, not410 claim does99 This(1922); (1935).108 A.L.R.

ofthe declarationinconsistent withto be entirelyappear
order, which mentionboth ofor with thethe writ pretrial

defendant.andlack of bysupervision warningproper
definiteto file moreshould beWhether requiredplaintiffs

of is matter to be decidedtheir claims a byspecifications
whetherdefendant. Andon motion of thethe trial coui't

on itsa facie case basedcan make out presentprimaplaintiffs
Butin the first instance.for the trial courtclaim is also

the claim insofarwas to dismissit plaintiffs’although proper
it ouror isit was onas based ownership proprietorship,

suchthe evidence could be found to establishthatopinion
theto of care onto rise dutiesa as partgiverelationship

andwith to instructionsof the defendant regardpersonally
theto the trail and horses.with Liabilitywarning respect

cannot, however, claimed violation ofonbe based dutyany
accidentthewith to the condition of the trails becauserespect

where the evidenceoccurred outside the trails at a spot
over whichto be andthe riders were notrevealed supposed

asnothere is evidence defendant had partany responsibility
of her duties.supervisory

trialas theis for suchThe matter remanded proceedings
evi-havecourt to determine whether plaintiffsmay adopt
theonthe causeddence that accident was by negligence
herofin theof the defendant performancepersonallypart

duties.supervisory

sustained; remanded.Exception

All concurred.


