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Lampron, Action theSolmica to recover valueplaintiffbyJ.
of materials sold to the defendant Marcel Verreault busi-doing

Co.,asness New with a attachmentEngland specialEngineering
the of defendant Nicholas Karabelas under RSAupon property

to447:10 secure a lien thereon for the ofvalue these materials.
Verreault did not and a default enteredwas him.appear against

beforeMorris,A heldwas to assess aand verdicthearing J., damages,
$1,748.68in the amount of was returned for In theSolmica. same

Solmica undertook to that the whiteproceeding prove vinyl
smooth which toit sold New was de-siding England Engineering,
livered at the of defendant Karabelas situated at 805property

thereon,Central inAvenue Dover and to theapplied dwelling
and that there was an balance due for thisunpaid siding.

end,To that offered aas an exhibit contract betweenplaintiff
5, 1969,New and Karabelas dated MarchEngland Engineering

for the of white at 805 Central Avenue.application vinyl siding
13, 17,Solmica also offered as exhibits its invoices dated March 21

8, 1969,and for whiteApril billed to Newvinyl siding England
thewith tothereon 805KarabelasEngineering designation “Ship

Dover,Central Avenue New These weredocumentsHampshire”.
admitted in evidence in Solmica’s action Verreault butagainst

of Karabelas were asobjection not received evidenceupon against
evidence,him. theAt ofclose forKarabelas’ motion aplaintiff’s

nonsuit was Plaintiff filed a motion that the court’s ordergranted.
be set aside in onbased the exclusion the court oftrialpart by
the contract and invoices and a foralso motion andjudgment
execution Karabelas. Plaintiff’s to denialtheagainst exceptions
of these motions were reserved and transferred.

Defendant Karabelas maintains the of Solmica tothat failure
take to of evidencethe exclusions the exhibits asproper exceptions

him forecloses consideration of the on Theagainst rulings appeal.
issue in the between Solmica and wasKarabelascontroversysingle

whether the sold to New wassiding plaintiff England Engineering
delivered to the andKarabelas to theproperty applied dwelling

Inon it. such toa situation this court has apermitted party rely
on a of law which is from face of recordthe thequestion apparent
even the usual be savedrule that anthough requiring exception
to an adverse has not been with. Gove v. Crosby,ruling complied

N.H. 380, 128 Manchester,100 (1956); Barton 110 N.H.A.2d 205 see v.
494, (1970).272 A.2d 612
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ch.In order to a lien RSA 447 the Kara-establish under against
essen-belas Solmica was to establish factorproperty, everyobliged

School, 55,tial to its 98 94Co. v. N.H. A.2dvalidity. Tolles-Bickford
264,Co.,(1953);374 Rodd v. Titus 107 N.H.Construction 220

397,§768 Am. at 913(1966); 53A.2d 2d Mechanics’LiensJur.
at, to,(1970). and the KarabelasDelivery application property

of the white weresold to Newvinyl siding England Engineering
essential of Solmicaelements of the Therequired proof. manager

whomtestified that it sold materials to contractors amongsiding
He furtherwas Marcel Verreault of New England Engineering.

business,that of thetestified in the ofcoursegeneral designation
location where the materials indicatedwere to be delivered was
on the invoices of the The four for whitesold. invoices vinylsiding

sold to evidence boreNew offered insiding England Engineering
Dover,the to 805 Ave.Karabelas Centraldesignation “ship

New Hampshire.”
he owned atthat the 805Karabelas testifiedDefendant premises

on theHe identified his contractAvenue.Central signature
8,Marchhim New datedandbetween England Engineering

1969, with which Solmicato cover the above property vinyl siding
identified, as the individualas an exhibit. Karabelas alsooffered

Constantine, who the con-him Parkerwho sold the siding, signed
He furthertract for New acknowledgedEngineering.England
his in thewas delivered to premisesthat white springsidingvinyl

house,1969, now it.his and is ofto partof applied
that there no duein his wasKarabelas claims moneypleadings

was on him. Inthe writ servedwhento the contractor plaintiff’s
who has a lien to the extent ofa materialmana byproceeding

owner, it forcontractor from the is notfunds due the necessary
the due andhim to aver in his that wasmoney payablecomplaint

of ofthe owner at the time theto the contractor by filing plain-
had theclaim nor to aver that the owner not contrac-tiff’s paid

is an issue of facttor. to the contractor particularlyPayment
anthe of the owner and is affirmative defensewithin knowledge

385,§§Am.him. Liens 386to be 53 2d Mechanics’proved by Jur.
337,al., 1972).§ at ed.(2det Evidence 787(1970); McCormick

if madethe owner Karabelas he hadWhen asked anyplaintiff
Verreault, Karabelas,onto contractor objectionthe bypayments

excluded.this evidence was erroneously
offered as withThe and the contract exhibitsinvoices together
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show,the of above tended to inthe witnessestestimony especially
the absence of evidence to the that the sold tocontrary, siding
New was delivered to the KarabelasEngland prop­Engineering

Co.,and installed there. District v. Nolanderty 202HeightsApartments
43, 95 (1953).Md. 90 We thathold these were rele­A.2d exhibits

is,and thevant material to main issue in thethat exist­controversy,
ofence a lien onmechanic’s the Karabelas Wigmore,property. 1 J.

1940);§Evidence ed. 1 of(3d E. Basic Problems29 Morgan,
185,al.,Evidence §ch. 6 McCormick Evidence at 435(1961); et

(2d 1972).ed. ofNone the usual reasons for which relevant evi­
excluded,isdence or cum­unduly prejudicial, time-consuming,

ulative, is from the record. v. 83 N.H.apparent Gerry Neugebauer,
23, Associates, 230,136 A. (1927);751 99Ineson v. N.H. 108 A.2d
556 (1954). We hold that the exhibits haveshould beenpreferred
admitted in Solmica’saction Karabelas theirand that ex­against
clusion 165,the McCrillisv. 85 N.H.prejudiced plaintiff. Company,
170, 410,155 502,A. (1931);413 v. 81 N.H.Daley Company,
506, 531, (1925);A. 533 Am.53128 2d Mechanics’ LiensJur.

(1970).§ 399

New trial.

All concurred.
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