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show,the of above tended to inthe witnessestestimony especially
the absence of evidence to the that the sold tocontrary, siding
New was delivered to the KarabelasEngland prop­Engineering

Co.,and installed there. District v. Nolanderty 202HeightsApartments
43, 95 (1953).Md. 90 We thathold these were rele­A.2d exhibits

is,and thevant material to main issue in thethat exist­controversy,
ofence a lien onmechanic’s the Karabelas Wigmore,property. 1 J.

1940);§Evidence ed. 1 of(3d E. Basic Problems29 Morgan,
185,al.,Evidence §ch. 6 McCormick Evidence at 435(1961); et

(2d 1972).ed. ofNone the usual reasons for which relevant evi­
excluded,isdence or cum­unduly prejudicial, time-consuming,

ulative, is from the record. v. 83 N.H.apparent Gerry Neugebauer,
23, Associates, 230,136 A. (1927);751 99Ineson v. N.H. 108 A.2d
556 (1954). We hold that the exhibits haveshould beenpreferred
admitted in Solmica’saction Karabelas theirand that ex­against
clusion 165,the McCrillisv. 85 N.H.prejudiced plaintiff. Company,
170, 410,155 502,A. (1931);413 v. 81 N.H.Daley Company,
506, 531, (1925);A. 533 Am.53128 2d Mechanics’ LiensJur.

(1970).§ 399

New trial.

All concurred.
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Rudman, and L. at-Warren B. Ahlgren,attorney general, John
of Newfor the State(Mr. Hampshire.orally),torney Ahlgren

Elliott, for the defendant.& (Mr.Edes Elliott Louie C. orally)Jr.

ch.Griffith, under RSA 262-BThis is a proceedingJ.
an habitualfound to be1973) to have the defendant(Supp.

1973) aof RSAoffender. Under the 262-B:2 (Supp.provisions
of threeconvictedoffender who has beenis an habitualperson

262-A:62, motorano license toandoffenses under RSA operate
ofoffender for aissued to an habitual periodvehicle shall be

casein thisThe defendantdetermination.four from suchyears
in-thewhile undera motor vehicleto operatingpleaded guilty
inof RSAin violation 262-A:62offluence liquorintoxicating

1972, convict-andIn he wasin 1969.1965 chargedand again
violation of RSA 262-A:62.Court for ain Littleton Districted the

to the Grafton County Superiorconviction wasThe appealed
novo. All threetrial deconvicted in ahe wasCourt wherein

driver’sof defendant’sin andresulted finesconvictions suspension
in the su-for thethe basislicense and are present proceedings

offend-declared an habitualthe defendantcourt to haveperior
dismiss, Trial Courtto themotioner. result of defendant’sAs a

withouttwotransferredreserved and(Batchelder, questionsJ.)
ruling.

ofrelated to a claimThe first retrospective appli-question
thatand defendant concedesoffenders actcation of the habitual

Vashaw,him in 113to State v.was determinedthe issue adversely
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636,N.H. (1973). That this312 A.2d 692 caseholding governs
and determined that it was not a ofapplicationretrospective
the habitual offenders act.

The second reads as follows: “The State of Newquestion Hamp-
shire seeks to use two which fromconvictions resulted guilty pleas

counsel; further,entered without of ofadvice the record these
convictions does not show that Defendant and know-intelligently

waived his to counsel. Does the use of these two convic-ingly right
tions, for this violate to dueDefendant’spurpose, right process
of law under the 14th of theAmendment to the Constitution
United States?”

In that the convictions of the defendant in 1965 andarguing
1969 for violation of RSA ofwere void because262-A:62 pleas

were without the advice of counsel and so theirguilty accepted
use in under 1973)RSA ch. wouldproceedings 262-B (Supp.
be a violation of due defendant relies v.process, upon Argersinger
Hamlin, 407 U.S. In(1972).25 the CourtArgersinger, Supreme
held waiver,that “absent a and noknowing personintelligent

offense,be for an whethermay imprisoned classified as mis-petty,
demeanor, or unless he was hiscounsel atfelony represented by

Cincinnati, 414 U.S.at added.)trial.” Id. 37. In v.(Emphasis Berry
held(1973), in wasthe constitutional rule enunciated29 Argersinger

who facedto decisionto those convicted before theapply Argersinger
incarceration.

The narrow focus theof caseArgersinger upon imprisonment
rather than conviction as the test of constitutionally required
counsel its to attacka collateral theprecludes application upon
uncounseled in this case. federalguilty pleas Following Argersinger,
courts have refused to statecounsel in a misdemeanorrequire
case where there was a of (Sweeten v. Sned­potential imprisonment
don, (10th713 1972))463 Cir. orF.2d to consider as invalid a
misdemeanor conviction without counsel that did not inresult

Cottle v. 477 (5th Cir.imprisonment. 1973),F.2dWainwright, 269
vacated on other 414 (1973). Oliver,U.S. 895 Ingrounds, v.Marston
485 (4th 1973),705 Cir. theF.2d court refused to invalidate a

uncounseled conviction used to declare defendantprior an
offender,habitual with a ofloss driver’sconsequential ten-year

defendant had served a sentenceprivileges, although asprison
a result of the conviction. See also v. & Rel.Dom.Morgan Juvenile
Ct., 491 456 (4th 1974).Cir.F.2d The indefendant this case

convictions,was not incarcerated as a result of of his threeany
counsel,the one in which he had and there nois alle-including
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that he There has somewas beengation indigent. disagreement
in the collateral of convictions in violationobtainedapplication

Florida,of Cir.(See (5thv. State 463 679Matthews F.2dArgersinger of
Oliver,1972); 1973)),v. 485 705 Cir. and it(4thMarston isF.2d

Note,evident that the extent of its collateral use is unclear. Arger­
v. PriorHamlin and the Collateral Use MisdemeanorConvictionssinger of

Trial, 168Counsel at 35 Ohio St.UnrepresentedByIndigents L.J.of
limitations on the extent of the(1974). However certain Arger­

inmandate are obvious. The two convictions the presentsinger
or sincecase immune to direct collateral attackappear Argersinger

in and there is nodid not resultthey imprisonment suggestion
that the Under these circumstances theirdefendant was indigent.

1973)use under RSA ch. Mars­262-B (Supp. appears proper.
Oliver, (4th 1973);485 705 Cir.ton v. Cottle v.F.2d Wainwright,

two(5th 1973).477 Cir. numberquestionF.2d 269 Accordingly,
in theis answered negative.

In the 1969 con-his brief and defendant thatargument suggests
viction is in violation of our own State constitution. N.H. Const.

1, 15art. was amended in 1966 and the sentencept. following
in oradded: held to answer crime offense“Every person any

of the coun-shall have topunishable by deprivation liberty right
shown;sel at the of the if need is heState this is atexpense right

waive,to but after the matter has beenliberty only thoroughly
the court.”explained by

The of our constitution does not rest the tolanguage right
counsel the of but thatupon punishment imprisonment gives right
to accused of a crime ofevery person “punishable by deprivation

whether or suchnot is N.H. Const.liberty” punishment imposed.
I, 15. ofart. Since violation RSA ispt. 262-A:62 punishable

the 1969 without counsel bewouldby imprisonment, guilty plea
in violation of our constitution if the defendant did not intelli-

waive that after it had “beengently right thoroughly explained
to him.”

While we have been to afford individuals thediligent greater
to counsel afforded our constitution those afford-byrights beyond

ed the (SeeFederal Constitution the 109 N.H.by Justices,Opinion of
508, (1969))500 we note that the to the 1969256 A.2d challenge

in inconviction this case is a collateral proceeding. Ordinarily
when a conviction has not been or has beenappealed appealed

attack,and withstood direct its not bevalidity may questioned
Wharton,if the court had 5 F. Criminaljurisdiction.collaterally
1957);§Law and Procedure Anderson(P. ed. see Hickox v.2238
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321,438, 443,Inc., 324N.H. A.2d110 272B. Morin Agency,J.
on con­However, attack ain collateralheld ait has been(1970).

of court can beathethat jurisdictionviction habeasby corpus,
in viola­counselwitha defendantfailure to“lost” through provide

Zerbst, 458U.S.304v.Federal Constitution.tion of the Johnson
hear­evidentiarycases havehabeas(1938). Later permittedcorpus

referencewithoutdeficiencieson constitutionalto focus federalings
Sain,Noia, (1963); Townsend v.U.S. 391to v. 372jurisdiction. Fay

in habeas(1963). corpusTheU.S. evidentiary hearing293372
forin this Statea vehicle determininghasproceedings provided

forthe timein the trial court afterfederal constitutional violations
679,114 N.H. A.2d327has State v. Daigle,direct expired.appeal

332, 235 A.2d (1967).108 N.H. 524711 (1974); State v. Herbert,
of theof certifiedarecord in this case consists copyThe only

and1969 offenseof to therecord of the defendant’s plea guilty
withoutthat he wasmotion to dismissin defendant’sthe recital

to indicateandis no claim ofcounsel. There nothingindigence
waiv-andor not the defendant intelligentlywhether knowingly

502-A:19-a,the of RSAIn withed counsel. accordance provisions
the districtrules fornew tentative criminalwe recently approved

inthe towhich certify writingand courts require judgemunicipal
to counselinformed of hisdefendant has beenthat the right

of to counsel. Seewaiver histo a written rightprior accepting
2.9,Rules, effectiveCourts RuleCriminal District and Municipal

1, of written certificates andIn the absence such1974.September
waiver, court of theno record in a districtthere is written accept-

court,since, theunlike stenographicance of a superiorplea
332,Herbert, N.H.108made. See State v.notrecords are generally

exercisetoWe deem it(1967). inappropriate235 A.2d 524
district courtover the byofour superintendencegeneralpowers

case on thein thisthe 1969 convictiondowncollaterally striking
for eviden-case anwe remand thisbefore us. Instead“no record”

in-andthe defendantto determine whether fairlytiary hearing
the Newto counsel under Hampshirewaived his righttelligently

114 N.H.v.in the 1969 conviction. See State Daigle,constitution
679, (1974).711A.2d327

Remanded.

All concurred.


