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Hillsborough
6983No.

Hampshireof NewState

v.

HoranAnneJulia

31, 1975January

Damon,Rudman, N.and EdwardWarren B. attorney general,
for the State.(Mr. Damon orally),attorney

Union, Kohn),Richard S.(Mr.Civil Liberties Inc.New Hampshire
for the defendant.brief andby orally,

Duncan, from con-the court ais an toThis superiorappealJ.
Court on athe District chargingviction Goffstown complaintby

Act.under the Controlledthe defendant with an offense Drug
to1973). The defendant was sentencedch. pro-RSA 318-B (Supp.

court, the movedIn the defendantfor onebation superioryear.
II unconstitutional(b)on that RSA isto dismiss the 318-B:26ground

Constitutions, andin violation of both State and Federalbecause
to that the defendant wasbecause the failed chargecomplaint

deniedin conduct. The motion was by Flynn,any illegalengaged
which was reserved andto the defendant’sJ., subject exception,

in of de novo.transferred to this court advance a trial
of the defendant in this court is directedThe solelyargument

of theof of the cited subsectionto the issue the constitutionality
act, “II. ... (b)which as follows: who:drug Any personprovides

isIs in the of a that saidcompany person knowing person illegally
in of misdemeanor.”of a controlled shall be apossession drug, guilty

dismiss, into filed advancethe defendant’s motionAlthough
court,in the that she was arrested on aof trial superior alleges
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of that saidof in the company persons knowingcharge “being
of controlled the recordare in apossession drug”,persons illegally

that the defendantdoes not bear this out. The complaint alleged
Con-did the offense of Present with acommit Knowingly“Being

in [she]trolled to RSA that did318:B-26-II-b...Drug contrary
wit,ofremain in the a controlled toknowingly presence drug,

marijuana....”
us,While no of is before it istestimonytranscript apparently

not that the was based the defendant’sdisputed complaint upon
in an with three other two of whomautomobilepresence persons,

were with (a)of RSA II318-B:26marijuana.charged possession
1973) formakes it a misdemeanor a to be(Supp. person “present

where he knows a controlled is ordrug keptillegally deposited”;
itbut is not claimed that the defendant with thiswas charged

offense, nor was ofthis the statute relied thebyprovision upon
complaint.

The that thewas defendant “did remainallegation knowingly
in the of a controlled “in thenot that she waspresence drug”,

of a that said in[was]company person knowing person illegally
§ (b).of a controlled II26 Neither was itdrug”.possession alleged

that she was where a controlled “il­wasknowingly present drug
or § II (a); seeState 108 N.H.26 v.legally kept deposited”. Harvey,

139, 415, 418,Webster,(1967);176 105 N.H.229 A.2d State v.
856, 172,Doe,858 181(1964); State v. 104 N.H.200 A.2d Jane
(1962).645A.2d

record,On such a we are not the con-called to determineupon
of the which makes it a misdemeanor tostitutionality provision

“inbe the of a in of a controlledcompany” person possession
Tirella,this to be so. See Commonwealthv. 356 Mass.drug, knowing

271, (1969).573249 N.E.2d Since the failed tocomplaint charge
the defendant with an offense theunder of the law reliedprovision

it should be dismissed the alternative statedupon, upon ground
motion,her that theby failed tonamely complaint allege illegal

139,conduct. State v. 108 (1967).N.H. 176229 A.2dHarvey,

dismissed.Complaint

All concurred.


