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New London District Court
No. 6997

HampshireofState New

v.

Robert Hill

31, 1975January

Rudman, Damon,Warren B. Edwardand N.attorney general,
(Mr. forDamon the State.attorney orally),

& F.(Mr. Graham for the de-McSwiney orally)McSwineyJones
fendant.

Grimes, The issue in this case is whether defendant bemayJ.
convicted of an theftto under RSA ch. 637 onbeing accomplice
the him. Thecomplaint district courtbrought denied de-against
fendant’s motion to dismiss and the of law raised there-questions

Shovan,were transferred on anby by J., statement of facts.agreed
The defendant with “Theft of inServices”complaint charged

that he was an to of intheft services that“purposely accomplice
he did aid and assist Kevin in the removal of a 1960 V/WReilly

Inc.,... fromsedan the and ofcontrol Main Street Texacocustody
London,New thewhile said Kevin did owe to saidReilly $25.00



38

removalMain Texaco Inc. for suchStreet charges,towing designed
to avoid for said services.”payment

facts,to statement of whilethe ReillyAccording proceed-agreed
He11 town out ofon Route in the of New London raning gas.

road, car went toto side of the andover the the parkedpulled
returned, In the mean-When he the car wasobtain gone.gasoline.

and, dark,time, car ahad discovered the itthe being foggypolice
thehad the Texaco the to avoidstation remove car possibil-evening,

6, 1974,next learned whatof an accident. The Reillyity Julyday,
hehad went to but was toldand the Texaco stationhappened

He saidnot take his car until he acould charge.$25 towingpaid
$15, notthe too and he had but waswas that onlycharge high

7, 1974,ofto take the car. “In the earlypermitted morning July
defendant,with three others the went to the park-Reilly including

the thelot near Texaco Station where automobile was parkeding
and took automobile”.Reilly’s

that a theft if heRSA 637:8 commits “obtainsprovides person
he forservices which knows are available only compensation by

threat, force or means to avoid theotheranydeception, designed
The in its brief admits thatdue therefor”. State Reilly’spayment

of a theft of servicesas a matter law did not constituteconduct
he not be found to have obtainedunder RSA 637:8 couldbecause

the under he was for theservices even RSA 266:1 liablethough
contends, however, onthat the sameThe Statecharge.towing

intent,evidence,and andthe requisite knowledgecomplaint given
“Theftdefendant can convicted of under RSA 637:3 bybe theft

inor That sectionUnauthorized Transfer”. partprovidesTaking
theft orthat “A commits if he obtains exercises unauthorizedperson

the of withcontrol over another a to deprivepurposeproperty
him thereof.”

in thisthat “Conduct denominated theftRSA 637:1 provides
.... An of theftconstitutes a offense accusation maysinglechapter

in mannerbe evidence it was committedthatby anysupported
under this thethat would be theft notwithstanding specifi-chapter,

or information”.of a manner in the indictmentcation different
IV of another asRSA 637:2 defines including “propertyproperty

whichin other the actor has an interestwhich thanany person
ofnot to the fact thatthe actor is regardlessinfringe,privileged

inthe has interest inactor also an the Property posses-property....
of another whoof the actor not besion shall deemed property

therein, in theeven if title is creditorhas a interestonly legalsecurity
ora contract otherto conditional sales security agree-pursuant

ment”.
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car for itson the chargesa lienTexaco ReillyRSA 266:3 gave
the car whichinterest in ReillyThis was anof andtowing storage.

Tex-IV), even(RSAto 637:2 thoughwas “not infringe”privileged
“inwas notthebecausea interestaco had propertyonly security

inratherbut was[defendant]”of the actor possessionpossession
a theft underconstitutedthereforeof the creditor. The taking

con-evidence beonfor defendant637:3 which may properRSA
wasmanner of commissiona different specifiedvicted even though

in the RSA 637:1.complaint.
the lien iswhich createsDefendant contends that RSA 266:3

relies on Sniadach v.to him and Familyunconstitutional as applied
Shevin, U.S.407v.(1969)Finance 395 U.S. 337 and FuentesCorp.,

the attachmentinvolved67 We hold otherwise. Sniadach(1972).
the situa-toisor andof without notice hearing inapplicablewages

of householdofthetion here. Fuentes involved taking possession
withoutof issueda creditor on a writ priorby replevingoods

or need. Notof onlyor and withoutnotice rightshowinghearing
Co., 416 600U.S.v. W.T. Granthas been limited MitchellFuentes by

that there were extraordi-(1974), but CourttheFuentes recognized
ofa seizuresituations which would justify summary property.nary

anhas when to secureSuch seizure been allowed impor-necessary
interest,or when there has beentant governmental general public

controlneed for and when the State has strictactionprompt kept
force,over the as where a official has beengovernmental responsible

that seizure was neces-for under standardsdetermining statutory
sary.

It to us that these are met RSA ch.appears requirements by
1 officialsSection authorizes certain266. specified governmental

inand stored ato take into their and have takencustody away
is abandonedmotor vehicle whichsuitable place any apparently

to traffic.or involved in accident and is a menacehas been an
the cost of such removalThe lien created section 3 is to secureby

us, thatIn the officers determinedand the case beforestorage.
removed,menace to traffic and had itthe vehicle was aReilly

the lien out of this official actionand by governmental agents.grew
case from eithertherefore is an different SniadachThis entirely

foror where the seizure was and withoutFuentes anyprivate gain
of We therefore that RSA ch. isneed. hold 266showing special

to this defendant.not unconstitutional as applied
from that has all the dis-It oral argument Reilly paidappeared

inwe have the thischarges. Although upheld complaintputed
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case, in is tothis intended theopinionnothing prohibit attorney
office from its discretion under the circum-general’s exercising

stances to enter nolle ofa theprosequi complaint.

overruled;Exception remanded.

All concurred.
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Wescott, (Mr.Millham &? Peter forV. Millham theDyer orally) plain-
tiffs.


