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in the chief ofThe vestedat discretionby running large. only
noThis isis whether or not to issue a complaint.police particular

have tothan which officersdifferent the discretion policegeneral
in whether toconsider all circumstances formallydetermining

is no unlawfula with a crime. There delegationpersoncharge
of authority.legislative

in­here that beIt has been maylong recognized prosecutions
Howard, 507, A.69 43stituted v. N.H.Stateby private complaint.

Gratta, 87, (1957).N.H.(1898); State v. 101 133 A.2d 482592
Miller, 9 E.(1969); McQuillin,See F. Prosecutionalso 327-34

1964, 1974).§ (3rd ed. rev.27.08Municipal Corporations Supp.
We find in of the here inthe ordinance ques­languagenothing

109v.tion which is inconsistent with this State Santy,principle.
85, (1968).N.H. 63242 A.2d

overruled.Exceptions
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&Hall Walker and (Mr.C. ShillaberCooper, Russell Shillaber orally)
for the plaintiffs.

Rudman,Warren Cleaveland,B. and Charles G.attorney general,
(Mr. Cleaveland forattorney the defendant.orally),

Lampron, under RSA ch. 541 theAppeal by plaintiffs,J.
members of a business as The Kennettpartnership doing Company,
from a decision of the board of taxation. 71RSA -B: 12 (Supp.
1973). Plaintiffs first to the (RSA 13)tax commission 77-A:appealed
which a determination of the of thedirector businessupheld

(RSAtax division 15 I)77-A: that fromprofits the sales ofgains
real estate on their federal income tax return for thereported

1969 were to be included and taxedyear as undergross profits
31,RSA III (c)77-A:l for their fiscal 1970.year ending August

Plaintiffs thereafter that the board of taxation which re-requested
commission,the tax review ofplaced that the tax commis-part

sion decision which related to the of theretrospective application
business tax. The board denied the forprofits lack ofrequest juris-
diction and also denied motion forplaintiffs’ rehearing, whereupon
the was instituted.present appeal

8, 1968,The basic facts are innot On Novemberdispute. plain-
tiffs the United States a togranted 12-month 338option purchase
acres of their land in and The was exer-Conway Albany. option
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29, 1969, and recordedwas deliveredthe deedcised October Jan-
4,13, 1970, receivedwas Februaryand the priceuary purchase

States, 18,onto the United February1970. alsoPlaintiffs granted
1969, of itsother land holdingsa second covering parcelsoption

as the one. Thisand conditionson the terms optionsame previous
5, 1969, andthe deed was deliveredon Novemberwas exercised

1970,31, the receivedand wason Marchrecorded pricepurchase
10, 1970. The business tax wasNewon October Hampshire profits

1970,22, to to businessenacted effective profitsApril “apply gross
1970, I;1, 1970”. Laws seeearned since 5:2January “History”

77-A:l, 450. in theirVol. 1-A RSA at Plaintiffs includedRSA
for the 1969return fiscalfederal year Augustendingpartnership

31, 1970, $340,352of from these sales. These were notinclud-gains
tax for thein state business return sameed their profits period.

$269,392The return todirector revised their include a ofgain
sales, $11,290of whichin an additional taxfrom such resulting

itsand are refund.seekingplaintiffs paid
to is whether taxation of the aboveThe sole issue be decided

ch. is a of ar-under RSA 77-A violationas business profitsgains
23, I of the constitution whichticle New Hampshire pro-part

laws, a of ofand also denial due andhibits process equalretrospective
ofin violation the fourteenth amendmentof the lawsprotection

to the Constitution.Federal
Const, I, asart. reads follows: lawsN.H. 23pt. “Retrospective

laws,are and No such there-injurious, unjust.highly oppressive,
fore, made, for the of civilbe either decision causes or theshould

Const, II, 5of N.H. art. to theoffenses.”punishment pt. grants
court “full and to andpower authority... impose levygeneral

rates,assessments, taxes,and andreasonable allproportional upon
of, State;the inhabitants withinand residents the said and upon

all estates within the ....” The ofsame resolution that of thepart
issue to our State constitution is to be in thewhich foundpertains

ofinterrelation these two provisions.
court in was called to theThis 1826 upon interpret provisions

23, Iof of our State constitution and so in thearticle didpart
of“It evident from this article in the billmanner: isfollowing

laws; twoare kinds of forthat there different retrospectiverights,
— laws for the ofare here enumerated decisionretrospectivespecies

causes, forcivil laws the of offenses.”and punishmentretrospective
Winnick, 473, 474 The to(1826).Woart 3 N.H. clausev. relating

the of held to the fromoffenses waspunishment prevent legislature
a new rule for the of an act done.establishing punishment already
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and oppressiveindividuals unjusttoIts was againstobject protect
deci-for thelawsto “retrospectiveat 476.Id. Turningpunishment.

differentcauses”, that a veryoutcourtthecivil pointedofsion
“towasits protectheld that objectin this clause andis usedlanguage

whatever, inof theboth from interference legislatureparties any
tointendedcause, It wasat 477.law.” Id.aany by retrospective
bythe processwith judicialthe from interferinglegislatureprevent

defenses.on theirof actioncausesexistinglaws regulatingenacting
Id. 481.

later, court,More Beaulieu,than a this in v.century 102Pepin
84, 89, 230,N.H. 151 (1959),A.2d cited the235 following pas­

Winnick,from 473,this same Woart v.sage 3 N.H. 479 (1826), as to
what constitutes a law to civil matters.retrospective pertaining

statute, which takes or“[E]very vestedaway impairs rights acquired
laws,under or creates a new a newexisting obligation, imposes duty,

or attaches a new in to transactions or considera­disability, respect
tions is such a law. This same testalready waspast....” recently

Vashaw, 636, 312reiterated in State v. 113 N.H. (1973).A.2d 692
II,N.H. 5Const. art. confers on the the exclu­pt. legislature

sive to and taxes. This topower allocate a divi­impose levy power
sion of thepublic members of theexpense isamong community
an 538,attribute of Manchester,Morrison 58v. N.H. 549sovereignty.
(1879); Marvin, 34, 36, 441,v. 105 N.H.Hampton 193 A.2d

(1963).443 In taxation,its of theexercising power legislature
decides the wisdom and of each tax to bepracticality imposed
free from interference the 110by thejudiciary. Opinion Justices,of

117, 122, 290,N.H. (1970).262 A.2d In its294 performing
tax,function to the must examine and con­legislature necessarily

sider the nature of the of taxation. Researchsubjectspossible by
its committees can antedate months the offinalby many adoption
a tax measure. Theparticular of a taxequitable mayimposition
dictate that be made to measure it incomeprovision by generated
before its effective date.

The business (RSAtax 77-A)ch.profits was in a modi-proposed
fied form a citizens task force createdby the inby legislature May

1969, 24;1969. ch.Laws 117,the 110 N.H.Opinion Justices, 262of
In(1970). 7, 1970,A.2d 290 its onsubmitting itsreport January

chairman stated that more than 300 citizens of New Hampshire
months in a of thespent many State’scomprehensive study govern-

1 (1970)ment. House bill a business taxproposing was intro-profits
25, 1970,duced on March the of a sessionopening day ofspecial

the called for the oflegislature specific thepurpose considering
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1,ofrecommendations the citizens task force. N.H.H.R. Jour.
The business was effec-(1970).23 tax lawpresent profits adopted

1970,22, to totive business earned sinceApril “apply profits Jan-
1, 1970, I.1970”. Laws 5:2uary

as definition ofRSA 77-A:l its businessgrossproperly adopted
asto “the amount showna ‘ordinarytaxable partnershipprofits

—toshown asincome’... the amount partners‘paymentsplus
of from the salethe net amountsalaries and interest’ plus any gains

is shown on “Unitedof the which itsassets ofcapital partnership”
State,v.Inc. 113return of income”.States Shangri-La,partnership

285,440, 442, is not(1973).N.H. It by309 A.2d 286 disputed
occur­sales in this casethe that for federal tax theplaintiffs purposes

1970,31,13, when the deedson 1970 and Marchred January
69-93,and recorded. Rev. Rul.were delivered to the purchaser

1969-1,Cum. 139. Hence or businessBull. profitsplaintiffs’ gains
on thesefrom those sales were realized or “earned” dates. Altsulerv.

570,113, 123-24,Peters, 577 see “His­(1973);190 Neb. 206 N.W.2d
77-A:1, Vol. 1-A RSA at 450.RSAtory”

thein Inc. v. State thatThis court held Shangri-La, supra appre­
in a which occurred between andciation asset 1952 Aprilcapital

1970,28, when it was sold on the latterbecame a realized gain
under RSA 77-A:l.which as businessdate was taxable a profit

22, 1970,effectiveThis under statute which becamea Aprillevy
laws,con­of retroactiveto thewas held not be within prohibition

I, art.tained in N.H. Const. 23.pt.
onfrom the casePlaintiffs seek to distinguish Shangri-La present

to thenever intendedthe that the imposeground legislature
itsto enact­on sales transactedbusiness tax priorprofits single-event

hold, however, theWe that partner­ment. by specifically defining
return,on its federalto the tax as that shownincome subjectship

ofto foreclose thethe wanted necessity distinguishinglegislature
inof income included the return.the different sourcesbetween

of enforcement whichIt to avoid thethus complexitiessought
its own.if of income constituted a class ofwould result each type

141, 146, 187,LeBlanc, (1974);114 N.H. 316 189See v. A.2dHayes
359, (Me. 1974); Katzen­v. 316 364-65Tiedman A.2dJohnson,

465,189, 198, A.­2dMd. 472263 282Comptroller Treasury,bergv. of
item,a a taxon as distinct but rather(1971). The tax is not gains

136, 140,the 111 N.H.net income 276on Justices,(Opinion of
821, the differentthe of(1971)) measured by yardstickA.2d 823

federal returnin theincome includedof partnershipcategories
1970,31, in thisendedin whichfor the Augustquestionyear

441,U.S. 457 (1973).410See States v.case. United Basye,



55

theits intent thatin termsmanifestedThe expresslegislature
earned sincetax to businesswas to profitsbusiness grossprofits apply

1, the werewere when deeds1970. realizedPlaintiffs’ gainsJanuary
31, 1970.Marchon 13 andto the United Statesdelivered January

earned,income, itin which wasat in the taxableSuch least year
itstatus toto such vested asbe said have acannot acquired place

it.intended to reachof income tax statutethe ambit anbeyond
559, Adams,566 9351 v.(1872);v. N.H. BourquePerry,Morgan

257, 259, 582, 584 (1945);40 see Penn-Dixie CementN.H. A.2d Corp.
412,Kizer, v.(1952);194 Tenn. 904 Shanahanv. 250 S.W.2d

Freedomland,States, re(10th 1971);447 Cir.United F.2d 1082 In
37 Taxes 407, 412Inc., 1973); (1959).184, 191 (2d Cir.480 F.2d

broad, of the toThe and exclusive legislaturesovereign, power
of timeis There is need of a reasonabletaxes involved. periodlevy

bill,taxation,for the ato choose a introduceoflegislature subject
committees, Given the furtherit to and obtain itssubmit adoption.

theof asis functionfact that taxation a importanceparamount
itsof themeansessential government by apportioningsupporting

77-A,it, hold that ch.those who must we RSAcosts supportamong
22, 1970, is to earnedenacted whose tax to profitsApril apply gross

1, 1970, be under the circum-since cannot consideredJanuary
of this case andstances to be so injurious, unjust”“highly oppressive

23, I ofas to violate article our State constitution.part Shangri-La,
443,State, 440, 285, (1973);113 309 seeInc. v. N.H. A.2d 288 Hayes

141, 146, 187,LeBlanc, 114 189 v.(1974);N.H. 316 Kentv. A.2d
576, States,(1873);53 N.H. 579 United 501Purvis v. F.2dGray,

311, Cir.(9th 1974).313
Plaintiffs also contend that the on their de-tax imposed gains

them of of of thedue law in violation fourteenthprives process
amendment to the the taxFederal Constitution. They analogize

on ofthe income from their two sales real estate to aimposed gift
tax enacted and after the has been It isimposed completed.gift

law that mere of statutewell established federal tax aretroactivity
itdoes not render unconstitutional. 305 U.S. 134Welch v. Henry,

170,C.I.R., Cir.(1st 1971). The(1938); Picchione v. 440 173F.2d
tax doctrine is thattheunderlying retroactivitytheory gift against

it not have themust be assumed that the would madetaxpayer
taxof his if he known it havehad wouldgift property consequences.

Anderson,(1926);v. U.S. 531 v. 276Nichols 274Coolidge, Untermeyer
However, not(1927).U.S. 440 this has been carriedpresumption

over to a tax on “An income tax is theincome. levied upon
act’, is,of an that thatit is assumedproceeds ‘involuntary generally
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income,a will rather than refrain fromtaxpayer sogenerate doing,
of the of a tax that income”.irrespective imposition Firstupon

States, 725,Nat’l Bank v. United (Ct.420 Cl. 1970);F.2d 729 Shan-
States,ahan v. United 447 (10thF.2d Cir. 1971).1082 The tax

in this case cannot be said to be soimposed andarbitrary capri-
cious as to to the due of law.deny plaintiffs process

that the tax which wereFinally plaintiffs argue they compelled
to constitutes a denial of the ofpay the laws.equal protection They
maintain that because their transactions do not for thequalify

for installment ofsales the ontax install-privilege provided paying
received,ments as there results an unreasonable discrimination.

instances,In both of these the or realized is taxed ingain profit
the it is received. This classification is not or un-year arbitrary
reasonable as it is onbased a distinction which bears a fair and

of therelation to the Inc.object legislation.substantial Shangri-La,
443, 285,440,State, 309113 N.H. A.2d 288v. Kellems(1973);

Brown, 478, 490, 53,v. 163 Conn. 313 (1972),60A.2d appeal
dismissed,409 U.S. 1099 (1973); United States v. Sav. ShareMaryland

4,Ins. 400 (1970).U.S. 6Corp.,

dismissed.Appeal

Kenison, Grimes, sit;andC.J., did not the others con-J.,
curred.
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