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Hillsborough
No. 7057

Cambridge CompanyTrust

v.

Carney CarneyP. Gerard and A. E.
Carney Carney Companya.k.a. E. P.Ann d.b.a. Gerard &

28, 1975February

Rosenwald, Massachusetts, Shaines,Harold of and & Mc-Madrigan
(Mr.Eachern Rosenwald for theorally) plaintiff.

McLane, Greene, Raulerson Middleton and C. HoodGraf, James
(Mr. Hood for the defendants.orally)

Kenison, Plaintiff, bank,a inMassachusetts thisbroughtC.J.
$5,902.88rem action for of a overdraft defend-recovery against

ants in their as on ac-a jointcapacities cosignatories checking
located,count. Since P. Gerard notdefendant could beCarney

wife,the suit E.was his Annprosecuted against Carney only. Jur-
isdiction of the Court was ob-Hillsborough County Superior
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E.Annfundsof bythe attachmenttained depositedthrough
and Loan Asso-in thein NashuaNew SavingsHampshireCarney

510:4; inresulted ach. TrialRSA RSA 512. by juryciation.
defendant.Batchelder, reserved and transferredverdict for J., plain-

verdict,for directedof its motion ato the denialtiff’s objection
toto the and an evi-of the court’sto jurychargeparticular parts

of the court.dentiary ruling
onis a awhetherThe cosignatoryquestion presentedprimary

of co-either virtue aaccount is liable by beingjoint checking
reasonor an indemnification byagreementbysignatory signing

from she de-not cause and whichof an overdraft which she did
norived benefit.

P.are somewhatThe facts rise to this complex.giving appeal
wife, lived to-Ann E. husband andGerard andCarney Carney,

in inuntil marital difficulties resulted their separationgether
13, 1971, check-On Mr. a1971. Carney openedSeptemberJune

re-[hereinafteraccount at the Trust Companying Cambridge
of P.in the name GerardTrust]ferred to as CarneyCambridge

in name it was over-While the account was thatonly.Company
drawn on six occasions.separate

1971, forIn an Mrs. negotiatedattorney CarneySeptember
Inher husband. order toa withpreliminary support agreement

that he hadfulfill his and tosupport repay moneyobligations
wife,from Mr. indicated that he was totaken his willingCarney

her of from the P. Gerard Car-a substantial amountgive money
account Trust in which he had re-atney Company Cambridge

$50,071.72. ona check for thecently Relying depositdeposited
$50,071.72for which to her Mr. Mrs.was shown by Carney,slip

onher to Trust No-husbandCarney accompanied Cambridge
15, 1971,vember to the to her.obtain funds promised

wouldindicated that to insure that she obtain theTestimony
on P.Mrs. to become a themoney, Carney agreed cosignatory

she and herGerard account. husbandCompany Accordingly,
15two documents on November in order to trans-executed

form one. a letterthe account into a bothjoint They signed
addressed to Trust that the account beCambridge requesting
made “honorand that the bank and to this ac-joint charge

us,...count of weall checks when either and tosigned by agree
in alsoand hold harmless so Theyindemnify you doing.” signed

a card Trust to “honor and chargesignature asking Cambridge
ofto this all checks when either us....” andaccount bysigned

forto and hold the bank harmlessagreeing indemnify doing
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Thereafter, check-so. the account was denominated as the joint
Co.,account of P. Gerard Peter G. and AnnCarney Carneying

Carney.
15,On the same Mr. wrote a checkNovemberday, Carney

$38,500to his wife for drawn on what had become their joint
$50,071.72account. Since the check to therisegiving deposit

not herhad cleared and since her husband had written worth-yet
Mr.less checks Mrs. the ofpreviously, Carney suspected validity

check her. Toto this sheCarney’s protect against contingency,
an individual account on 15 at Cam-Novemberopened checking

$38,500Trust in which she the check.bridge deposited
23,On thatNovember Trust notified Mrs.Cambridge Carney

her husband’s check to her had cleared. That same sheday
closed her individual Trustaccount at bychecking Cambridge

checks, $15,500two forcashier’s one for and anotherpurchasing
$23,000. $23,000thousand of the check was de-dollarsTwenty

Mrs. on 1December at the Nashua Federalposited by Carney
and Loan in form ofAssociation the aSavings two-year savings

certificate.
22, 1972, $10,000On ofTrust attachedFebruary Cambridge

the in the Nashua account of in orderMrs.deposit Carneysavings
$5,902.88to recover for an ofoverdraft in the joint checking

account created Mr. who had a worthlessby Carney deposited
$7,100 $6,000check for and had it.drawn Undisputedagainst
showed that Mrs. never checks on thewrotetestimony jointCarney

it,account at or inTrustchecking Cambridge deposited money
or received statements from the it.bankany regarding

I. Virtue of aLiability by Being Cosignatory
In that the over-funds attached are liable for theclaiming

account,draft in the the bank contends that as anjoint checking
account,incident to a fundsjoint received from it aby cosigna-

are liable for of an Thetory overdraft in that account.payment
crux of Trust’s is that since the fundsCambridge position deposited

Mrs. in the Nashuaby Federal and Loan Associa-Carney Savings
tion from the account albeit three monthsoriginated joint prior

overdraft,to the transaction bethe those shouldfundscreating
forliable of the overdraft.payment

the ofThere little decisional law liabilitiesis cosigna-concerning
Hauenstein,& TheHalbon Seetories accounts.joint checking

-4in ArticleCode Minnesota: Bank andCommercial DepositsUniform
1027,Collections, Uniform(1966);Minn. L. Rev. 1041 Laws50 2

4-401,§Code) (1968)Commercial at 376(UniformAnnotated
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1974, 4 the Uniform Com-165).at In article ol'(Supp. general
a itsmercial Code the between bank andgoverns relationship

(1961);RSAcustomers with to overdrafts. 382-A-.4-401respect
106,ch. 4-401(1958). (1)Mass. Gen. Laws 4-401 Section per-

the ofmits a bank to account customer “anycharge anyagainst
item evenwhich is otherwise from that accountpayableproperly

(a)(1)the creates an overdraft.” Section 4-104though charge
defines “account” as with a and includes aaccount bank“any

(e)or Section (1)time interest account.” 4-104checking, savings
defines “customer” as an account with banka“any person having
or for awhom bank to itemshas collect and includes aagreed
bank an anotheraccount with bank.”carrying

What there are thecommentators to be divided as toappear
(e) (1)effect of 4-104 on(1) (a),sections and 4-401 the liability

of for onoverdrafts a account. One view isjointcosignatories
that an overdraft should be to on ac-all thechargeable signers
count of (1)§§because the broad of 4-104 and(a), (e)language

Hawkland,(1).4-401 1 W. UCCA Transactional Guide to the
1.740301,§ at 385-86 A is(1964). view that acontrary cosigna-

heldcannot be liable for overdrafts the balance of thetory beyond
Anderson, §account. 3 R. Uniform Commercial Codejoint

4-401:4, (1971).at 300
To sustain its that Mrs. should be for herliableposition Carney

account,husband’s overdraft as a on the thejointcosignatory
cases,bank relies on two one before Codedecided theprimarily

and another on it.based National Bank v.specifically Slatingtonof
Derhammer, D.16 Pa. & C. (No. 1) (1958); v.2d 286 Faulkner

370,69Bank Cal. (1924).P. 380 In231Italy, App. grantingof
motion fordefendant’s a more the in Na-courtspecific complaint,

tional Bank ruled that where an overdraft has occur-Slatingtonof
red the of a under 4article of the Uniformliability cosignatory

CodeCommercial is limited to the of the 16balance account.
286,Pa. D. & C. Inat order to the bank must2d 289. prevail

show that the defendant in thecosignatory participated negotia-
tion of the check the overdraft or was enrichedcreating through

Annot.,Id.; 1376, Duca,it. 18 (1968);see A.L.R.3d 1387 Del
39,Commercial 66 Dick. L. (1961).Code Rev. 50-51 InLitigation:2,

Faulkner the California denied theCourt bankSupreme recovery
a where the nohad received fundsagainst cosignatory cosignatory

as a result of the in nooverdraft and in theway participated
377, 380,fraud the 69 atoverdraft. Cal. P.231creating App.

at 383. Rather than the both ofbank’s thesesupporting position
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nei­cases militate it Since Mrs.toward recovery. Carneydenying
norin the transaction the overdraftther creatingparticipated

it, be held forreceived funds as a result of she cannot liable
Tenn., 51, 53,v. 469of it. HawaiiBank 52 P.2dpayment City

1376,816, Annot., (1968). We(1970);818 18 A.L.R.3d 1380
no in the court’s to thefind error either trial failure instruct jury

a as mat­as made her liable athat Mrs. statusCarney’s cosignatory
of the of the funds which she received from theter law to extent

account, in the of a motion for verdictor court’s denial directed
on the samerequested ground.

II. onBased the IndemnificationLiability Agreement.
isthe that even if Mrs.bank maintainsAlternatively, Carney

account,on thenot liable for the overdraft as a jointcosignatory
of indemnificationis to the terms theshe liable agree-according

(1) (Variationsment. bank that 4-103 byThe outpoints
of Code that thethe Uniform CommericalAgreement) specifies

that4of article be varied“may by agreement exceptprovisions
its own lackcan forno disclaim a bank’sagreement responsibility

care ....” RSAor to exercise 382-of faith failure ordinarygood
106, (1)§ (1958).ch. 4-103(1) (1961);A:4-103 Mass. Gen. Laws

Code,the actioncare” is not defined by spe-Although “ordinary
R.care. 3its constitutes ordinarycifically by provisionsapproved

Anderson, (1971);§ RSAUniform Commercial Code 4-103:6
106, § (3)ch. 4-103(3) Gen.(1961); Mass. Laws382-A:4-103

(1958).
does not constitute fail­While an overdraft generallyallowing

(1961)),(RSA (1)ure to exercise care 382-A:4-401ordinary
treasurer of Trust testified thatin this case the assistant Cambridge

1971 soin he had become concerned about the sixOctober
made Mr. within a two-month thatoverdrafts by Carney period

the the records for the account tohe instructed person handling
in ofthe event overdrafts.him anynotify immediately large
he not Under such circum­record indicates that was notified.The

have the bank did not exer­the could found thatstances jury
Mr. to create an­cise care in yetCarneyordinary permitting

610,Bank, 615v. 103 Cal.other overdraft. Union Rptr.Cooper
Bank, Ill.&1972); v. Trust Sav. 37(Ct. Nielson SuburbanApp.

224, 234-35, 404, Accord­(1962).185 408-092d N.E.2dApp.
the effec­(1)ofto the 4-103 limitingprovisionsingly, pursuant

ordi­a bank exercisesto situations whereof antiveness agreement
care, the ofnot be held liable on basisMrs. couldCarneynary

A.whichand card she signed.the indemnification agreement
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(ManualPracticeC. Massachusettsand 25Stickells Everberg,
4.3, (1963).atCode) § 349Uniform Commercialon

III. ObjectionEvidentiary
of ause defendantto the largethe bank objected byFinally,

accountTrustin thechart the Cambridgeactivitydepicting
of the over-1971 to the datefrom inits inception September

the was entitledwas that chartdraft. The basis of objectionplaintiff’s
account; no wasreferencethe “P. Gerard Carney Company”

was afact that Mrs.on the of the chart to the Carneymade face
record, however, makes iton account. Thethecosignatory

thewas byclear that the of objection recognizedvalidity plaintiff’s
would beout the chartwhich thattrial court pointedspecifically
itthatas an exhibit with the repre-admitted understandingonly

15 on.Novemberof fromthe activities the accountsented joint
alteration, con-we do notof thisSince was made awarethe jury

v.See Groulxuse of the chart to have beensider the improper.
188,481,Groulx, 486, v.(1954);191103 Ibey Ibey,98 N.H. A.2d

425, 872,427, (1947).55 87494 N.H. A.2d

overruled.exceptionsPlaintiff’s

concurred.All

Rockingham
No. 7069

Hampshireof NewState

v.

Barry C. WilsonWilson and RosalieJ.

28, 1975February


