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for(Mr.& Daniel Connollyorally)Stebbins and ConnollyBradley J.
the defendant Lahar.

Lampron, onfour consolidatedThese cases Theyappeal.wereJ.
fromof the obtainedthe common issues whether evidenceraise

officerof aat thefield tests policesobriety requestperformed
arrest for a motor vehicleeach defendant hisby preceding operating

ofon a while under the influence liquorway intoxicatingpublic
violates(RSA 1973)) is and whether it262-A:62 competent,(Supp.

in the State andthe defendant’s self-incriminationprivilege against
Federal Constitutions.

case, defendant’s vehi-In each officer observed thethe arresting
linefrom to side or a doublecle side yellowweaving straddling

theafter defendantas it thealong stoppingproceeded highway;
driver, fromofthe officer detected the odor alcohol emanating

andhis licensehim. In addition Farrell had difficulty obtaining
wallet, was slurred.from his and Lahar’s Uponspeechregistration

certainthe officer each defendantof performedrequest police
The deemed byfield tests. results unsatisfactorysobriety being

officer, arrest. Eachthe each defendant was under agreedplaced
1973)),(RSAto to asubmit test 262-A:69-abreathalyzer (Supp.

.11%,Arsenaultthe blood alcoholic content found:with following
.12%, .12%,Snow LaharFarrell .20%.

course trial in the Salemmoved the of hisArsenault during
offield andCourt that the results of the testsDistrict J.)(Sayer,

wasBefore the trialthe test be excluded.breathalyzer completed,
court of law raisedthe court transferred to this alldistrict questions

in theSnow were founddefendant’s motion. Farrell and guiltyby
court,theDistrict Court. On their toWolfeboro superiorappeals

of theto the resultseach moved before trial sobrietysuppress
denial, of motionsafter theirTheir to thetests. exceptions hearings,

Perkins,were was foundreserved and transferred Lahar guiltyby J.
in thethe Lebanon Prior to on his toDistrict Court. trial appeal

court, fieldhe also moved to the results of thesuperior suppress
Perkins, histests. His motion was denied after a andJ.,hearing by

reserved and transferred.exceptions
balance,afield tests include turning,These walking,sobriety

tests serve essen-a test. “[T]heseand coin-pick-upfinger-to-nose,
number of different situationsto an extension of theprovidetially

thenoted. allowin the defendant’s behavior bewhich may They
notes, oftrier]to take [theofficer objective descriptiongive...

to the stockclinical and add detail descriptionsymptoms, convincing
wallet, bloodshotwithof slurred speech, fumblingstaggering gait,
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alcohol, Watts,odor of and of Some Observa-eyes, disarray clothing.”
Police-Administered, 34,Intoxication,tions on 45 Rev.Tests N.C.L.for

(1966).36 The the of tests aredefendants that results suchargue
areevidence. The advanced are thatreasonsincompetent they

basis;without toscientific no correlationhaveany they proven
tested;the noblood alcohol havelevel of the theypersons being

evaluation,established and method of so are purelyquantifiable
reliableand andare not asubjective; finally they generally accepted

method of found.the information to beascertaining sought
It has been the law in for morethis than ajurisdiction century

man;that: “Intoxication is a fact to the observation ofopen every
noand skill or is to discern it.” State‘special requisitelearning’

Pike, 399,49 (1870).v. N.H. 407 “[U]ntrained havelaymen...
been to as to onintoxication thealways basis ofpermitted testify

smell, Roberts,and locomotion.” State v. N.H.sight, speech 102
414, 416, 458,158 460 (1960).A.2d It is also a commonly recognized

coordination,fact that the of alcoholconsumption impairs judg-
However,ment and alertness. the indicia of intoxication notare

in all individuals. “It is well knownequally apparent that persons
of the same and show a remarkableage weight may variability
in their to alcoholic R.response Chemical Testsliquor.” Donigan,
and the (1966).Law 287-90 In some cases it be difficult tomay

orintoxication its mere observation. Richard-recognize degree by J.
son, Freeman,§Modern Evidence (2d 1974);Scientific 13.3 ed. B.

206,Drunk Cases: Prosecution and Defense (1970).210Driving
The field tests are and tosobriety administered avoiddesigned

the of casual observation. 1 Am. (1967).Crim. L. 96shortcomings J.
movements,Since consist ofthey aprecise body greater degree

of coordination is than routine orrequired Thusstanding walking.
broaden the officer’s observation ofthey the defendant and

enhance the basis and of his as to whether thereliability opinion
driver’s has been affectedperformance adversely by intoxicating

al.,C. McCormick §et Evidenceliquor. (2d 1972).209 ed. Admit­
the ofresults the field tests dotedly not the scientificsobriety possess

or the same of certitudereliability attributed to thedegree chemical
of the alcoholic blood content aanalysis or otherby breathalyzer

Erwin,such methods. R.See Defense of Drunk §CasesDriving
(3rd 323,ed. 1974);8.12 Cornell L. Q. (1967).52 324

“In [S]tatethis [however] evidence does not have to be infallible
to be admissible. If it ofis aid to a or its deficienciesjudge jury,
or weaknesses are a matter of defense which affect the weight
of the evidence but does not determine its State v.admissibility.”
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414, 416, 458,Roberts, v.(1960);158 460 StateN.H. A.2d102
221, 635,219,LaFountain, We(1967).637108 N.H. 231 A.2d

of the officerhold that in each of these cases the policeopinion
defendant, basis,to the of the and itsas intoxication including

arrest, arethe field tests administered before his competentsobriety
is,issue, that whetherevidence even on a mainbeartheythough

the under the influence ofdefendant was intoxicatingdriving
306, 365,310,87 N.H. 179 A. 368Perreault v.liquor. Company,

McCormick, §C.(1935); 12.supra
maintain that the field testsDefendants also sobriety infringe

amend.on their self-incrimination. U.S. Const.privilege against
I,V; N.H. 15.Const. art. thispt. Historically privilege originated

reaction to the in the ofas a courtsearlypractice English compelling
a witness to be and his 8sworn testimony concerning guilt.give

1961, 1972);§ rev.Evidence 2250Wigmore, (McNaughton Supp.J.
al., 1972).§§ 114-17 “In the(2dC. McCormick et Evidence ed.

of and thethis the textwriters majorityhistory overwhelminglight
...of the to ‘tes­of the courts have limited the scope privilege

i.e., to whichtimonial do those‘compulsion thingscompulsion,’
towould traditional bewitness judicial processes requireda by

346, 357, 110, 116 (1965).44v. 209 A.2dStatedo.’” King, N.J.
“theUnder the fifth amendment of the Federal Constitution

tofroman accused testifyonly compelledprotects beingprivilege
himself, the with evidence ofor otherwise Stateprovideagainst

... .” v.or communicative nature Schmerbera testimonial California,
757, (1966).384 U.S. 761

ofhave adverted to a difference in theDefendants language
15, 1 our which “Noarticle of State constitution reads: subjectpart

him-be to accuse or furnish evidenceshall... againstcompelled
of constitutional orself.” It is held that the “varietycommonly

nor of theneither narrows the scopestatutory phrasing enlarges
in common law.” 8as the Wigmore, supradevelopedprivilege J.

view,2252, that the§ that this court has statedat 326. Sharing
is “one testimonialunder our State constitution againstprivilege

... where the evidenceand that it isonly, inapplicablecompulsion
99,Sturtevant, 96v. N.H.real rather than testimonial.” Stateis

909,103, (1950).70 911-12A.2d
neither the Federal nor our State constitutionunderAccordingly

whichthe accused fromdoes the compulsionprivilege protect
Withouthim of real or evidence.makes the source physical violating

of andhe to the withdrawal bloodthis can be subjectedprivilege,
(Schmerberofthe in evidence of the result itsadmission analysis
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(1966));v. 384 U.S. 757 or to wear aCalifornia, required disguise
and the of of crime States(Unitedwords the aspeak perpetrator

Wade, (1967));v. 388 U.S. or to asubmit218 exemplarhandwriting
(Gilbert v. or a voice(1967));388 U.S. exemplarCalifornia, 263

Dionisio,(United a defendantStates v. 1 (1973)).410 U.S. Compelling
stand, walk,to to orassume a to to make aposition, particular

as well as numerous other activities where the accusedgesture,
has the source of or to havebeen real evidence subjected testing

Wharton,found F.also been to be that 3unprotected by privilege.
624, 1973, 1974).§ (13thCriminal Evidence at ed.211-25 Supp.

The field here are of a similar nature.testssobriety challenged
andare the between intoxicationThey premised upon relationship

it Thesethe loss of coordination which causes.manifestedexternally
tests do not seek to from the defendant any knowledgecompel

110,he 15 Ohiohave v. St. 2d 238 N.E.2dmight (Piqua Hinger,
(1968));766 nor do involve communicativethe defendant’sthey

517,in Kan.faculties State v. 450202 P.2d 20any way. Faidley,
(1969). him to exhibit his characteristicsThey only compel physical

Freeman,of coordination. B. Drunk Cases: ProsecutionDriving
519,and Defense the field do not(1970).537 Thus testssobriety

constitute testimonial but are a source of realcompulsion merely
or evidence and are not within the self-physical privilege against

Arizona,incrimination. the rule of v. 384MirandaConsequently
(1966),U.S. 436 is not involved.

The evidence of the field tests is thereforesobriety competent
Farrell,and Theadmissible. cases of Snow and Lahar are remanded

to the court and the case of Arsenault is remanded tosuperior
the Court.Salem District

overruled; remanded.Exceptions

All concurred.


