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and we should we’dwhat he was andaccept offering perhaps
better from the street.”negotiate

We hold on the andrecord that the trial court foundproperly
ruled that to a lockoutwas dueplaintiff’s unemployment solely

the heand that forby company qualified compensation.

dismissed.Appeal

All concurred.
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Shaines, £s? (Mr.McEachern Robert A.Madrigan Shaines orally)
for the plaintiffs.

Rudman, Stever,Warren B. and W.Donaldattorney Jr.,general,
assistant for(Mr. theStever State.attorney general orally),

Griffith, The to the court fromplaintiffs superiorappealedJ.
a adenial board the of theunder waterby special acting aegis

board fill ofresources of a to four acrespermit approximately
1969, 387:6; 1971, 329:1;salt marshland in Laws Laws RSARye.

Blandin,1973).483-A:4 The was heard(Supp. judicialappeal by
referee, whose the wasreport dismissing approved byappeal
Morris, who andreserved transferredJ., plaintiffs’ exceptions.

The critical to be determined is whether the trialquestion
court erred when it concluded that the denial theby special
board of the to fill the was a ofsaltmarsh valid exercisepermit
the not After examin-police power requiring compensation.

referee,the record and the of the we sus-ing judicialfindings
tain the of the nial court.ruling

1968,In a six-acre tract ofplaintiffs saltmarsh forpurchased
$18,500. Marsh,This ofwas Awcomin a tidal wetlandpart ap-

100 in size. inacres our decision Sibson v.proximately Following
State, 8,110 N.H. (1969),259 397 that the thenA.2d holding

land,of RSA ch. 483-A not todid thelanguage apply plaintiffs’
a offilled two-acre the saltmarsh with-plaintiffs legally portion

1972,out a In the the land asold filled withpermit. plaintiffs
$50,000$75,000,house had on ofbuilt it lor a valuethey placing

$25,000on the house and on The definition ofthe land. marsh-
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1970, 1973)now RSA 483-A:l-aadded Laws (Supp.land 22:1by
culminatedThe whichincludes land. litigationclearly plaintiffs’

305,State, 664 (1971),in 111 N.H. althoughv. 282 A.2dSibson
case.to theno relevancerelated has presentparticular

board,theof to fillIn the denial a by specialsustaining permit
of andfactthe referee made extensive rulingsjudicial findings

acresfourconcluded thatof In thelaw. plaintiffs’findingspart
andareaasset of the seacoastwere of a valuable ecologicalpart

to an alreadyfill “would dothat the damageirreparableproposed
In addi-natural asset.”diminished and irreplaceabledangerously

tion, under which athethe of land so close to bridgefilling
wouldflow came in and flowed outof water “magnifydailylarge

the entire onefillthe effect which the would havedeleterious upon
foundreferee alsothe marsh.” Thehundred acres of judicial

noofthe marsh is pecuniaryunfilled of practically“[t]he portion
to thevalue plaintiffs.”

the of wetlands isand filling clearlyrestrictingControlling
of the The evidencethe of the State.within scope police power

in the referee’s onthe case overwhelmingly supported findings
one of the mostthe of saltmarshes “as pro­importance preserving

to be found Theareas of nutrient acreductive anywhere.”per
that thethe referee’sfurtherevidence finding pro­supported

the marsh” and “for mankind”.would be forfill “badposed
1973) forth in some detail the harmRSA 483-A:l-b sets(Supp.

of and the contri­from wetlandsthat results fillingunregulated
into mankind of the find­butions of wetlands support legislative

of toand welfare this stateit is “for thethat pro­public gooding
under tidal and fresh watersits landstect and submergedpreserve

freshwater, defined)hereinand as(bothand its wetlands saltwater
5 &alteration.” See Fish Wild­from and unregulateddespoliation

Interior,Service, oflife U.S. the National StudyEstuaryDep’t
Note, Pollution: The Deterioration the(1970);66-71 Estuarine of

Carolina, 49 Rev. (1971);in N.C.L.North 921Oyster Industry
Binder, A InVer­ Reasonable LightsusTaking Regulation: Reappraisal

1,Wetlands, U. of Fla. L. Rev. 18-30and 25Regional Planningof
(1972).

ofcontest that denial thedo not theThe seriouslyplaintiffs
ofto a exercise the butfill was power,policepermit proper

this denial rendered their saltmarshthat economicallyargue
aauseless and therefore constitutes They rely upontaking.

Holmes infirst Pennsylvaniabytheory promulgated Justice
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Mahon,Co. v. (1922),Coal 260 U.S. 393 that dueiscompensation
a landholder when ora all alldestroysregulation substantially
of the ofvalue the or toaffected denies the owners allproperty
of its beneficial suchuse. When destruction or diminutiona
occurs, there is a of for use withouttaking private property public

in violation of andState Federal Constitutions.compensation
V; I, 12;U.S. Const. amend. N.H. Const. art. see v.Surrypt.

31,115 N.H.Starkey, (1975);332 A.2d Carter v. 113172 Derry,
1, 4,N.H. 53,300 (1973).A.2d 55 Based thisupon principle

to of havemarshlandsgovernmental attempts prevent filling
been denied or restricted in some v.Statejurisdictions. E.g., John­
son, 711 (Me. 1970);265 A.2d Commissioner Natural Resourcesof

104,Co.,v. S. & 349 666 (1965);Mass.Volpe 206 DooleyN.E.2d
Comm’n, 304,v. Town &Plan 151 Conn. 197 770Zoning A.2d

(1964);Morris Land I. Co. v. Hills 40County Parsippany-Troy Tp.,
539, 193 (1963).A.2d 232N.J.

The referee found thethat had recovered theirplaintiffs
total investment and made some Since ablehad beenprofit. they
to fill two acres and build a onhouse their six-acreoriginal
tract, the dismissal of their oncould be sustained the basisappeal

useless,that their land was not rendered but that hadthey only
Dev.,been of a See Steel Hill v.Inc.deprived profit.speculative

Sanbornton,Town 469 956 Cir.(1st 1972). We toF.2d preferof
decide the oncase the to fill the four acrespresent application
still retained theby plaintiffs.

theCounsel for State with force thesome that we rejecturges
Holmes formula as to in-and unsuited theimprecise problems

involved the of wetlands. theIt is conceded thatpreservation
tois and difficult “Thererule is no setimprecise apply. formula

to determine where ends andregulation taking begins. Although
relevant,of before anda values after is ... it is nocomparison by

conclusive,means see v. ... 394[239Hadachek Sebastian U.S.
], $800,000(1915) $60,000where a diminution in value from to

590,was v. 594upheld.” (1962).Goldblatt 369 U.S.Hempstead,
Dedham,v.Co. Town 284Compare Turnpike Realty N.E.2dof

Comm’n,891 (Mass. 1972) v.with Town Plan &Dooley Zoning
304,151 Conn. 197 (1964).770A.2d

A different is to determine whether a landapproach suggested
use statute and are constitutionalsubsequent regulatory activity

rule,or Under the the theif action ofconfiscatory. proposed
State is a ofvalid exercise the activitiespolice power proscribing
that could the thenharm there no under theispublic, taking
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the actionwhen stateeminent domain clause. It is only appro­
the of thefor atthe use prop­expensepriates property public

Stever, Con­is due. Land Useowner thaterty compensation
—trols, APower Discussion The Myth,And The PoliceTakings Of

Sax, and PublicPrivate(1974);15 149 Takings, PropertyN.H.B.J.
Power,Sax,149 and the Police81 (1971);Yale TakingsRights, L.J.

74 (1964).Yale 36L.J.
casesin therule casesThis finds in ignoredsupport apparently

Mahon,Co. v.to follow the rule of CoalPennsylvaniapurporting
Kansas, (1887),U.S.U.S. In v. 123 623(1922).393260 Mugler

of aCourt the down withoutthe compensationupheld shutting
in v.law and State Griffin,the Kansasbrewery by prohibition

1, was that(1896),69 N.H. A. a statute sustained required39 260
in a watercease sawdustthe defendant to supply.publicdumping

260-61,23-24, courtA. theIn v. 39 atState atGriffin, supra
Chief in Commonwealthfrom an Shawquoted opinion by Justice
53, (1851):61 (7 Cush.)v. Mass. 85-86Alger,

to such reasonable limita-of are subject“Rights property,...
fromthemin as shall injuri-tions their prevent beingenjoyment

ous, andto restraints establishedand reasonablesuch regulations
andthinklaw as the necessary expe-mayby legislature...

dient.”
domain,“This is fromdifferent the of eminentvery right

the of a to take andright government private prop-appropriate
it,the whichwhenever requiresto use public exigencypublicerty

of a com-on condition reasonabledonebe only providingcan
to ratherwe allude is thetherefor. The policepowerpensation

....”power

“ .... It not an of the tois aappropriation property public
owner,use, theuse andbut the of anrestraint injurious private by

of taken underthenot withinis therefore principle property
of eminent domain.”the right

cases, some erosion of the Holmesthere has beenIn zoning
or elimination noncon-the restraint ofin withdealingprinciple

222,Hollis,v. N.H.In 112 293 A.2d 328uses. Flanaganforming
thewe restrictions(1972), sustained substantial upon enlarge-

excavations, 115in v.butment of Surry Starkey,existing gravel
31, we refused to imme-(1975),N.H. A.2d an332 172 uphold

of of land as a bank where the trialdiate termination use gravel
wasthe use of land acourt found that only gravelpractically

“ |T no the de-is unless]herebank. taking, prohibitionpublic
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Hollis,of his land” v.the owner of the useonly (Flanaganprives
223, in329), event there is “no abso-at andat A.2dsupra any293

Id.lute to continue use to ata nonconforming eternity.”right
225, 330; 485,v. N.H.107at 225293 A.2d Lachapelle Goffstown,

the of(1967).624 We are not to extend absoluteA.2d disposed
the rule to with cur-case cases dealingzoning legitimateGriffin
rent which are the of the Theuses usesonly property. approach
we have taken is a method of the onburdenlegitimate lessening
the individual the taken for theof action public good.

Somewhat more to the cases are wherecasespresentanalogous
individuals are to heretofore lawful nowcease activitiesrequired

todetermined harmful the These cases involvepublic. generally
health,state beaction to to the wel-thought required protect

fare and of the or an Themorals required bypublic emergency.
of the isstate action determined thebyvalidity balancing “impor-

tance of the which is tobenefit bepublic sought promoted against
the ofseriousness the restriction of a to beprivate right sought

71, 75-76, 122,Beattie, 98 95v. N.H.Richardson A.2dimposed.”
in(1953).125 The state action is sustained these cases unless

the interest is so of minor as to makepublic clearly importance
the restriction of individual unreasonable. v. Com-rights Shirley
mission, 294, Smith,100 N.H. 189 (1956);124 Dederick v.A.2d

63, 64,Fuller,88 N.H. A. (1936);184 595 N.H. 174v. 87Woolf
Annot., 215,A. 193(1934); (1970). TheA.L.R.3d32 impor-250-55

tance of wetlands to the health and welfare wouldpublic clearly
sustain the denial of the fill evento marshlandpermit plaintiffs’
were their the substantial inherent in a cur-rights property rights
rent ofuse an on their land.activity

Moreover, the of the in this docase not haverights plaintiffs
the substantial character of a current use. The denial of the per-
mit the board did not the value of theby marshlanddepreciate
or cause it to become “of no value.” Itspractically pecuniary
value was the thesame after denial of the as before andpermit
it remained as it had forbeen milleniums. The referee correctly
found that the theaction of board ofdenied none theplaintiffs
normal traditional of theuses marshland wildlife ob-including
servation, of clam and shellfish har-hunting, haying marshgrass,

and aesthetic The board has not deniedvesting, purposes. plain-
tiffs’ current of their butuses marsh a majorprevented change
in the marsh that seek to formakeplaintiffs speculative profit.
“An owner of land has no absolute and unlimited toright change
the essential of his so tonatural character land as use it for a
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in its and whichwhich it was unsuited natural stateforpurpose
56 Wis. 2dthe of others.” v. Marinetteinjures County,rights Just

761,17,7, Inc. v. San(1972);768 Candlestick Prop.201 N.W.2d
Com., 557,11Francisco C. & D. Cal. 89 Cal.3dBay Rptr.App.

Waite, Environment,(1970);897 the L.Maine Maine23Ransoming
103,Rev. (1971).117

ofWe of the to fill the saltmarshhold that the denial permit
of thethe was a valid exercise power proscribingplaintiffs police

that,would be harmful to the andfuture activities that public
therefore, there no under the eminent domain clause.was taking

Kansas,1, v.(1896);v. 69 N.H. 39 A.State 260 MuglerGriffin,
reached,of we notIn view the result have(1887).U.S.123 623

in of theto consider the servitude favor Statedeemed it necessary
(Seeof owners on waterson the littoral publicimposed rights

397,State, 8, 10, nor(1969)),400110 N.H.Sibson v. 259 A.2d
ofclaim of the saltmarsh.the State’s ownership

overruled; dismissed.exceptions appealPlaintiffs’

Grimes, in the inconcurred result and dissented inJ., part part;
concurred.othersthe

Grimes, inthein result in andJ., dissentingpartconcurring
part:

those who wish toI in witham preservesympathycomplete
However, whencontinue to with SmithIthe marshes. agree Judge

benefithe said thatover one hundred years ago great public
the landreason foran excellentafford taking plaintiff’s“may
itin a manner but not for withoutconstitutional compen­taking

504,R.R., 51 518 Fer­(1872);M. N.H.sation.” Eaton v. B.C. &
409, 1,Keene, , (dissent­5415­ (1968)108 N.H. 238v. A.2dguson ­

opinion).ing
■ in allI fear this decision ownershipBecause destroys private

State, the resultI concur incanin thisundeveloped property
meanbelow theof the marsh which lies highto thatasonly part
this extentI concur toof canthe Atlantic Ocean.water mark

wouldwaters whichan in thethe State has interestbecause public
reduced the fill.be by

ofmarsh isthat the unfilledThe master has found practically
meanmarsh abovethe As to theno tovalue plaintiffs.pecuniary

water, thetoaction isthe effect of the State’s compel plain-high
withoutto to a compensa-tiff devote his land public purpose
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reasonablyothertoit anytohim the puttion rightby denying
use.profitable

31,115 N.H.v. 332a Starkey,This constitutes taking. Surry
R.R., (1872);51 N.H. 504M.v. B.C. &(1975); EatonA.2d 172

of theeffect1970). The(Maine711v. 265 A.2dJohnson,State
con-aundermineis to greatdecisionin today’sadoptedprinciple

stitutional safeguard.
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