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Belknap
No. 6975

W.v. NolanPeter Makris Thomas

31,March 1975

Snierson, Chandler & (Mr. P. ChandlerCopithorne orally)John
for the plaintiff.

Stein, U Morrill (Mr. Arthur O.Gormley forGormley, Jr., orally)
the defendant.

Duncan, This is an action of a seller of realbyassumpsitJ.
estate to recover as aliquidated damages prospective buyer’s

$10,000of reason of the latter’sdeposit default in hisby alleged
to real in forestate Laconia a ofagreement purchase price

$640,000. A verdict for the defendant the whoMaster heardby
Hardwick,the (Leonard C. was theparties Su-Esq.) approved by

Court (Batchelder, The case reaches this court onperior J.) the
bill ofplaintiff’s exceptions.

The 3,contract of the executed under date ofparties, May
1972, for 15,called of title on or beforepassage 1972.June
Under the head of “Additional theprovisions”, cryptic phrase

to bank was“Subject inserted in the form.financing” printed
The thethat evidenceplaintiff indicated that “arecognizes loan
for of the at least was considered reasonable bothprice65% by

defendant.,....” The Massachusetts,a resident of Tewksbury,
with another resident of the same town as coapplicant, applied
to the Merchants Bank of Manchester for a mort-Savings 15-year

$416,000 14,loan of with 9interest at Ongage percent. June
1972, the bank notified the seller and the co-plaintiff buyer’s

$340,000.that a loan would be of Theapplicant loangranted
was never consummated.
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a secondhe offered to takethat hadThe testifiedplaintiff
$76,000, foundthe masterfor the difference of butmortgage

to theno that this was everthat there was evidence byagreed
at athat a newThere was evidence higherdefendant. agreement

later inthe real estatewas tendered agentby plaintiff’sprice June.
504,LaBranche, (1967),107 N.H. 922In v. 225 A.2dGrayson

obtain-thecourt held a contract conditioned buyerthis that upon
in left blank wasan amounta “conventional prop-mortgage”ing

in that case toin of all the evidence requirefound theerly light
con-the caveatin amount.”a a “reasonable Despitemortgage

Clauses, 43article totained in the Aiken “Subject Financing”
265, in the(1960), citedL. Rev. 300 Grayson opinionMarq.

brokers, to “avoid such clausesandwhich advised attorneys parties
in would indicatethe the record this caseas wouldthey plague”,

Annot., (1962)81 1338in the field. See A.L.R.2dlittle progress
Friedman, Home,Service; 47aand Later Case Buying A.B.A.J.

596, §16 Am. FormsBut see 2d 219.339(1961).603 LegalJur.
Nichols, § (1973).of Forms 8.1159 b(1973); C.8 LegalCyclopedia

A as was in the contract before usclause such employed pro-
to if fi-no answer to the numerous arisevides questions likely

in what amount and on whatnotis forthcoming: financingnancing
satisfaction;terms; to and to whose will a secondwho is arrange

Aiken, 43to the seller the Seerequirement?satisfymortgage
Walker,265, v. 6 Ohio(1960); ReeseL. Rev 2dOp.266-70Marq.

1958).55, Mun. Ct.(Cincinnati151 605N.E.2d
that, “in termsIn the at the master foundcase bar interpreted

the term “bank meantof the action of the financing”parties”,
in for. Theof a loan the amountthe plain-appliedgranting

of con-and a mantiff found to be “awas attorneypracticing
“we theHe testified discussedsiderable business experience.”

from... Nolan was Mass-[Mr. ]method of And sincefinancing.
achusetts, andhe was not familiar with New Hampshire practice,

thehim from on commercialI told property,past experience
in do not above 65commercial banks New usually goHampshire

that was sub-of the and that’s theprice, figurepercent purchase
to the Merchants Bank.”mitted on the initial application

the conditionThe record the master’s thatfindingssupports
of loan ofwhich to the the ameant parties financingprecedent

$416,000 was never met.
Corbin,The of the A.burden was 3Aproof upon plaintiff.
179,749, Williston,§ §1 at(1960);Contracts at 468 S. Contracts

(3d 1957).700 ed. He a that “an byrequested ruling agreement
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the seller to take second on thea bank’s terms... satis-mortgage
fies a condition of ‘bank He absencethat thefinancing’”. argues
of a asof fact to whether offer was com-thefinding plaintiff’s
municated to the defendant and the lack of a hisuponruling

thethat“has left decision sorequest master’s][the incomplete”
case should the writtenbe remanded. Since the master found that
contract no whichcontained or otherwiseamendmentprovision by

offer,would cover such an there no thatand that was evidence
the defendant “ever to asuch anagreed arrangement”, ruling

the became immaterial.upon request

overruled;Exceptions judgment for defendant.

All concurred.
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Rudman,Warren B. Damon,and N.Edwardattorney general,
thebrief for State.attorney, by


