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434, 437,101 N.H.Ins. Co. v. 146American Sterling, A.2dEmployers
265, Inc. v.(1958); HelmSpectrum Enterprises,267-68 Corp.,cf.

144,773, 777, (1974).147114 N.H. 329 A.2d

overruled.exceptionsDefendant’s
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Hall, Morse, (Mr.K. MorrillRobert E.& Anderson andGallagher
for theMorrill orally) plaintiff.

forM. brief and Newport Savingsorally,Slattery, byJarlath
-Bank.

Kitchen,Rudman, at-and S.Warren B. attorney general, John
for the State.(Mr. Kitchen orally),torney

Duncan, 541:6under RSAThis is an by SugarappealJ.
forof its motionfrom the denial rehearingBankRiver Savings

whichof trustof the board incorporationa decision companyby
15, 1974, toofunder date Marchfileddenied its application

384-B;ch. see RSAin RSAbank Bradford.a branchestablish
to be locatedbranch was1973). The ap-384:1-a proposed(Supp.

of the bank’shalf miles southeastand a prin-twelveproximately
ofwest itsand some milesoffice in existingeightNewport,cipal

4, 1974,Onoffice in Warner. Savingsbranch NewportApril
Bank, aoffice in and haswhich also has its Newport,principal

ofthree miles northeastoffice in Newport,branch Sunapee,
in Bradford.to afiled an establish branchlikewise application

and awould be about twelvein BradfordThe branchproposed
offices.from both of thehalf miles Savings’existingNewport

the bank commis-of thesubmission applications,Following
cur-into the financial andan historysioner instituted investigation

into the economicof both banks and feasibilityrent resources
exam-The of the bankin Bradford.of branch reportbanking

bank, butof eachiner the soundness emphasizedacknowledged
the(2,000) andbase proximitythe trade area’s small population

recom-The examinerthe area.of banks already servingexisting
ofof both because “inadequate pros-mended denial applications

tendwouldfurtherand becauseof expansionprofitability”pects
thenow betweenbalanceto “the existing”competitivedisrupt

two banks.
1974,4,recommendations, onthese AugustNotwithstanding

toandvoted to applicationthe board Newport Savings’approve
River’sthat existingof River.that Sugardeny Sugar Noting

town, concluded that bythe boardwas in anbranch adjoining
enhanceit wouldtoBradford brancha Newport Savingsgranting

thetakesRiver’swith River. appealthe Sugar Sugarcompetition
facts, onto thethe decision was premisedthat contraryposition

conclusion, without afford-renderedand andan improper illegal
forthe hearing.ing opportunity
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RSA IV that in applications384-B:2 provides deciding upon
con-“(a)consider theto establish a branch bank the board shall

venience, con-communities and the areaneeds and welfare of the
cerned; of the... banks(b) the conditionfinancial andhistory

funds; (c)theirconcerned the of...including adequacy capital
and... their the of the(d) character management;prospects;
[theor to(e) whether not the effect... would be expand...

limits consistent with and sound bank-beyond adequateapplicant]
interest and thethe of ining, public preservation competition

New-the field of The found that theboard proposedbanking.”
Riverbranch would meet theseport requirements. SugarSavings

contends that in the andand facts apply-determining weighing
the andthe actedboard unlawfullying legislative guidelines,

It ofnevertheless that its burdenunreasonably. recognizes proof
541:13; State,is 114substantial. RSA N.H.Nat’l Bank v.Hampton

38, 40, 668,314 671 v.(1974); Fed. &c. Ass’nA.2d First Savings
Co., 467, 468, 835,State Board 836Trust 109 N.H. A.2d254of

(1969).
In of its River maintains thatsupport appeal, sinceSugar

the examinerbank had found the financial and condi-history
tion of both banks to be the board shouldsatisfactory, have

theconsidered in which thesequence were filed.applications
IV,However RSA which is384-B:2 rather than ex-mandatory

does not consideration of factors notemplary, require specified.
The of a fortuitous “race”interjection factor into the legislature’s

defined scheme of determination wouldclearly be inappropriate,
since the and ofespecially length depth Newport’s application

indicates that its was commenced well inpreparation probably
advance of River’s and that it was notSugar afiling merely

circumstances,last minute Under the ithasty was notresponse.
unreasonable for the board to the fact of thedisregard prior

River.filing by Sugar
River further claims that since the creation of aSugar branch

venture,in Bradford is a uncertain it incum-wassignificantly
bent the toboard select the bank with theupon struc-capital
ture most to withstand economiclikely Becausepotential perils.

River has a structure thanSugar larger capital Newport Savings,
it that the board acted inargues itsunreasonably denying appli-
cation. The bank examiner found that in neither bank did the

of funds” an immediate“adequacy Wherecapital pose problem.
stable,both werestructures acapital balance in favorinherently

of River served to underscore theSugar board’s rationale that
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servicewould be and promotedpreserved publiccompetition
intointroduction of branch a tradethe aby Newport Savings

ofthat the River Warner branch.area Sugaroverlapping
the “thecannot be assumed that board failed to considerIt

(RSAof the ... concerned”financial and condition bankshistory
well as the(b)).IV Both as examiner’sapplications384-B:2 report,

data. the board’swere with statistical Although findingsreplete
detailed, recordwere not were since theadequatethey complete

38,State, 114is for v. N.H.available review. Nat’l BankHampton
44-45, 668, could thatThe board find(1974).314 673-74A.2d

inthe of a branch Bradfordestablishment Newport Savings
Riverto the Warnerwould not cause irreparable damage Sugar

ofresult in stabilizationbranch but rather would competitive
held have been eitherThe cannot be tobalance. board’s decision

or unreasonable.arbitrary
1973),IIIthat RSARiver claims 384-B:2 (Supp.lastlySugar

the not haveand fair dictate that board shouldand justice play
a As enacteddenied its without originallyhearing.application

1963, hear-(Laws 188),ch. III mandated aRSA public384-B:2
that wason but substantiallyevery requirementing application,

amended,1973, As in effectaltered 504:6. the statuteLawsby
at time of in this madethe both case discretionaryfilings hearings

of inter-with the board: “Said board may, request anyupon
discretion,own aor or at its orderested person corporation,

a hear-or said withoutpublic may applicationhearing, approve
III the statute1973).RSA literally,384-B:2 Readinging.” (Supp.

ofRiver it as the asees requirement hearingeliminatingSugar
and thatwhen an is contends an appli-only application approved,

We findcation denied without a cannotnot bemay hearing.
v.that the so intended. See BankSavingslegislature Peterborough

case,206, 209, 116, 118 InN.H. 168 this(1961).103 A.2dKing,
of for a was not sincethe issue the presentednecessity hearing

from the recordno for one was made. Since it wasrequest apparent
not once theshould bethat both applications granted, applica-

the Riverwastion of Newport Savings granted, Sugar applica-
tion denied.was necessarily

inrecommended formalsome courts have hearingsAlthough
record for review (Zionsa moreorder to completeprovide

854,239, 241, 855v. 15 Utah 2d 390 P.2dNat’l BankFirst Taylor,
ofmost that the establishment bank branches(1964)), recognize

not formalis determination a adversarya requiringlegislative
526, 533-34,v. 409 Pa. 187Nat’l Bank Myers,Blairsvillehearing.
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655, Fund 310(1963);659 Green v. Sav.A.2d Soc’y,Wilmington
638, 138,Pitts, 411(Del. 1973); (1973).640 v. U.S. 139A.2d Camp

Nor such “A isis a beneficial. trialnecessarilyhearing surely
a of whichmeans how banks andclumsy determining many
banks to ofserve a Writtenought community.... presentations

conferences,data,economic with seem... tocoupled preferable
trials, Davis,on issues of fact.” Administrativeexcept specific
Procedure in the Law31 & Prob.Regulation Banking, Contemp.of
713, (1966).715 If the of arequest potentially aggrieved party

denied,for a is he the board’shearing appeal discretionarymay
action.

theSince ofand rationale the board conformed to thefindings
made,and could be the ordersstatutory guidelines reasonably

38,State,must stand. v. 114Nat’l Bank N.H. 314Hampton A.2d
668 (1974).

dismissed.Appeal

All concurred.
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