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Doud,and v. 354 U.S.(1936),U.S. 266 Moreyv. Ten 297Eyck,
Bank relied.on which The(1957),457 Valley

relied whichthe casesBank thatThe upheldValley argued upon
to case because RSA ch. 384-Bdo not thisclauses applygrandfather

and thus differs fromcreates a benefit by branchingpermitting
However, whatdetriments or burdens.which createthose statutes

be detriment to others. Theto some ais a benefit may grandfather
not to the which isrelates benefit conferredclause of RSA 384-B:2

theto branch but rather to detrimenton those who are permitted
from thebanks due to branches whichto competitionexisting

statute permits.
in the lawThe distinctions and classifications branch-banking

to be sensible and constitutional.thus bothappear

dismissed.Appeal

All concurred.
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Berkson,New and H. Neil E. Fried-Assistance BruceHampshire Legal
man and for(Mr.Barbara Sard Berkson theorally) plaintiffs.

FLudman, Cleaveland,Warren B. and Charles G.attorney general,
assistant (Mr. Cleaveland for the State.attorney general orally),

Cleveland, Waters & Bass and Robert (Mr.T. Clark Clark orally)
Inc.,for the State ofAssociation New asEmployees Hampshire,

intervenors.

Per Thecuriam. issue in this case is whether the courtsuperior
has to hearjurisdiction and consider a to the divisionpetition enjoin
of welfare and its director from temporarily reassigning sixty-two
social workers to worknonsocial duties. We hold that it does.

relief,onAt the the Courthearing preliminary Superior (King,
cause,not itsatisfied had to hear the transfer-J.), jurisdictionbeing

red the of withoutjurisdictionquestion ruling.
The basic facts are these. memorandum issuedaBy January

29,1975, 4, 1975, Hooker,effective defendant Thomas L.February
welfare,director of the division of “Projectimplemented Update”:

an administrative of of this serviceState’s socialsixty-twoassignment
staff to duties of Aid to ofFamiliesinvolving Depen-reinvestigation
dent Children and of AFDC(AFDC) recalculationsrecipients

of§ (1974).42 U.S.C.A. 601 etgrants. approx-Reassignmentseq.
to continueisone-half of the work staffsocial expectedimately

1,until 1975. ofThe thisatleastjuly purpose “temporary” reassign-
ment tois to lower both the ofattempt percentage overpayments

the ofand number in the AFDCineligible recipients program.
rates,inWithout reduction errorthese the State claims a possible

loss of federal welfare funds.
Plaintiffs, as welfare on ofbehalf themselves and allrecipients,

situated,others claim thethat violates thesimilarly reassignment
defendants’ under the state and federal welfare lawobligations
to certain minimum assistance services. RSAprovide family 161:2
I, IV, VIII; 161:4,1973),II-III 1973);:7(Supp. 169:10(Supp.

1973); 1973)169:37 et and federal(Supp. seq. (Supp. requirements
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§§ (a) (14), (16), (20) (1974)U.S.C.A.set forth to 60242pursuant
1,(3), (October 1974).§§ (b) (4)as 45 C.F.R. 220.40byamplified

no at lawfurther that have adequate remedyThey allege they
an or other reliefand willsuffer harm unless injunctionirreparable

is granted.
however, the social work staffBoth thatsides agree, reassigned

invital servicesrendered protective family encompassing, part,
centers,child-care, of homes andfoster and day-carelicensing

child andsupervising placement, adoption, employment training
and care services to adults. to theservices independent According

facts, that there will“[defendantsstatement of the admitagreed
ofbe of social the coursea services provided duringlessening

the curtailment will abut that amount todeny‘Project Update’,
service,of of or thattotal any particulardeprivation any specifictype
services, inwill be foreclosed from all and believe thatrecipient

event, is Thethe justified.”any administrativelyreassignment
therefore,and of the administrativeimpact reassignment,legality

is an question.open
within ourto hear these issues residesAuthority properly
“shall takecourts. As courts of jurisdiction, theysuperior general

1973))(RSAof in 491:7suits equity....” (Supp.cognizance...
not and atwhen “there is a adequate remedyplain, complete

498:2;1973);law ....” 498:1 RSA Hatch v.RSA Hillsgrove,(Supp.
92-93,91, 428, (1927).83 A. 430 Within thisN.H. 138 plenary

or their officialsStatesuitsjurisdiction, allegedlyagainst agencies
betheir or constitutional authority maybeyondacting legislative

158-59,155,Thomson, 114 N.H. 316entertained. O’Neil v. A.2d
168, Commission,v. 100 N.H.(1974);170 Water PollutionShirley

189,294, 296-97, 191 (1956).A.2d124
in case revealthisPlaintiffs’ adequate jurisdictionalpleadings

reduced,certain basic social services will bethatfacts. They allege
terminated, inthe State welfare directive Suchquestion.if not by

actions, violate their stateenumerated andthey charge, specifically
to certain benefits for which there noisfederal statutory rights

at and from which harm results.law irreparableremedyadequate
Mass.,Minter, (D.Civil No. decided73-4261-Fv.See Cornelius

21, 1974).October
case,ofwe not the merits this we are awareWhile do pass upon

be in anof welfare to administrativethe divisionthat appears
is, must with the same staff twothe division serveThatdilemma.

masters, one the need to maintain statutorily pre-beinglegislative
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scribed social services and the toother maintain their fiscal integrity
in to toorder receive welfare funds. The director has discretionfederal

161:4,and their RSA :7duties. (Supp.assign personnel prescribe
1973).This case is from v. HealthClark N.H. Dep’tdistinguishable of

99, held,114 in(1974),and N.H. 315 187 whichA.2dWelfare, part,
annul, amend,that State executive officers cannot or amodify legisla-

tive enactment.program

Remanded.

of ofHouseRequest Representatives
No. 7151

Opinion of the Justices

31, 1975March

The resolution was the ofhousefollowing adopted by representa-
5, 1975,tives on March filedand with the court on Marchsupreme

6, 1975:
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of Housein the Housethere is Representatives“Whereas pending
36, of in which therelative to the timeNo. ‘An ActBill length

of anda commissioner healthcouncil mustand approvegovernor
welfare’; and

to thebeen as constitutionality“Whereas doubt has expressed
bill;of saidof certain provisions

“Now, therefore, House ofBe It Resolved by Representatives;the
Court bethe of the requested“That ustices respectfullySupremeJ

ofthetheir questionsto following importantopinion upongive
law:

theof the be violated“1. Would Constitution byany provision
time limit within whichain said bill sixty dayestablishingprovision

to the officemake anthe and council must appointmentgovernor
offrom the list nomineesof of Health and WelfareCommissioner

the Commission?furnished Advisoryby
violated theWould of the Constitution be by“2. any provision

makethe Commission toin said bill Advisoryprovision empowering
Wel-to office of Health andan the of Commissionerappointment

fail makein the event that the and council shall tofare governor
within suchan sixty dayappointment period?

toof house instructed“Further resolved that the clerk the be
Court six of resolu-transmit to the clerk of the thisSupreme copies

House Bill No.tion and six of 36.”copies
The answers were returned:following

theTo House Representatives:of

the follow-of the court submitThe supremeundersignedjustices
into the contained resolution adoptedreply inquiries youring

5, 1975, 6, 1975.filed this court MarchMarch and with
theYour to House bill 36which authorizes Gover-relatequestions

of and welfarenor and Council to a commissioner healthappoint
onfrom a of nominees submitted the commissionlist by advisory

a of such nomineeshealth and welfare within afterperiod dayssixty
of the Council toare submitted. a failure Governor andUpon

within the commissionmake an the sixty advisoryappointment days,
of health and welfareis then authorized to a commissionerappoint

within the next sixty days.
1 of theNo. whether constitutionQuestion asks any provision

Councilbe the of the Governor andwould violated limiting powerby
ofto to after the submission nominees.sixtyappoint days

No. whether of the constitutionQuestion 2 asks any provisions
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tothe ofwould be violated appointmentby transferring power
of the Governorfor failurethe commissionadvisory sixty days upon

Council to within the firstand sixty-day period.appoint
officersThe for constitutional Stateconstitution certainprovides

or elected.and directs the manner in which are to bethey appointed
chosenThus the of and the treasurer arestate State bysecretary

of house of N.H.ballot the senate andjoint representatives.
Const, II, andart. 67. the coronerspt. Judges, attorney general,

Council.officers are the Governor andmilitary byappointed
Const, II, ofN.H. art. 46. The method of selection constitu-pt.

tional officers is the constitution and not beprovided by may
altered theby legislature.

All other officers theestablishedpositions byoccupy legislature
theand method of their election or is determinedappointment

the The constitution authorizes the “toby legislature. legislature
name and settle or forfixed laws thebiennially, provide by naming

Const,and all civil officers within this state.” N.H.settling, pt.
II, art. 5. Since the commis-has the to name alegislature power
sioner of welfare,health and theit tohas the delegatepower

to either or the ad-appointing the Governor and Councilpower
195,visory commission or both. N.H.the 102Justices,Opinion of

197, 878, (1959).152 A.2d 880
In answers to from theprevious questions arising impasse

between the Governor and Council and the commissionadvisory
in the of a commissioner of health andappointment welfare under
the (RSAlaw 1973)),126-A:4 wepresent have stated that(Supp.
the how and whomlegislature may theproperly prescribe by

675,shall be made. theappointment 113 N.H.Opinion Justices,of
II, 41;(1973);312 A.2d 702 N.H. Const. art. thept. Opinion of

165,114 N.H. Governor,316 174Justices, (1974);A.2d Brouillard v.
541,114 N.H. 901 (1974).323 A.2d

The to determine the limitationslegislative power theupon
of the of is notdelegation restricted topower theappointment

that the Governor andpresent statutory Councilprovisions appoint
from the ofnominees the commission. RSAadvisory 126-A:4 (Supp.

36,1973). House bill a time limit on the of theplacing power
Governor and Council to a commissioner andappoint transferring
the of to the commissionpower appointment advisory upon expira-

limit,tion of that time is within the Seelegislative authority. Opinion
568,the 90 N.H. 8Justices, 597 (1939).A.2dof

II,Reliance is on article 47 of the constitutionplaced forpart
the unconstitutional. Articleholding present proposed legislation
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council shall a47 and havereads as follows:“The negativegovernor
other, andon each both in the nominations Everyappointments.

council,the andshall benominationand signed by governorappointment
or counciltheand shall be also by governorevery negative signed

” added.)whomade the same. (Emphasis
the undernot the ofArticle 47 does restrict authority legislature

II, 5 of thearticle the constitution but prescribes procedurepart
of to Governorfor officers authorized be byappointedappointment

II, 46under article of the constitution.and Council part
with articleWe isconsistentconclude that the legislationproposed

5, is not in violation of otherII of the constitution and provi-part
toconstitution. the answer bothsions of the questionsAccordingly,

“No”.is

Frank R. Kenison
I. DuncanLaurence
LampronEdward J.

A. GrimesWilliam
F. GriffithRobert

Thomson, counsel,Governor Meldrim hisJr., by legal James
answersfiled a memorandum of law for affirmativeJr.,Barry,J.

to 1 and 2.questions
Graf,McLane, Greene, Rauler-O. herMiriam by attorneys,Page,

8c and Richard S. Snier-son Middleton and Charles A. DeGrandpre
son, toof law in of answersfiled a memorandum favor negative

1 and 2.questions


