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Winer, (Mr. W.& Howorth RobertPillsbury Pillsburyorally)Lynch,
thefor plaintiff.

Lesieur, for the defendant.LeoR. brief and orally,by

Kenison, recover dam-an action toPlaintiff broughtC.J.
for and malicious resultingfalse prosecutionages imprisonment

in 1971.him defendantfrom a criminal bycomplaint against signed
J.,in a verdict for defendant.Trial resulted Mullavey,by jury

to variousand transferred rulingsreserved exceptionsplaintiff’s
theThe in this are whetherof the trial court. questions appeal

arrest, inerred in the count for falsetrial court makingdismissing
several instruc-and in tocertain juryevidentiary failing giverulings

tions.
defendant, E. has been aRolandSince 1960 part-timeBergeron,

Litchfield, Newfor the town of Hampshire.building inspector
Welch, aC. has been build-For Haroldabout twenty years plaintiff,

Nashua, Newer of in of includinghomes the Hampshire,vicinity
theircourse ofthe town of Litchfield. In the respectivepursuing

than ami-have had several lessand defendantprofessions, plaintiff
cable contacts.

14, 1969, betweenIn the of a dispute developedevening April
ofthe issuance aWelch and building permitBergeron concerning

irate, of aa “sonwhich Welch became calling Bergeronduring
Lateror another.”oneto way[him]threatenedbitch” and “get

mouththethatto findto his carreturnedthat Bergeronnight
awith cement.had been disputeof his tank Duringpluggedgas

1,on Welch becameof aover the system Augustsuitability septic
to makehe wasthat arrangements“goingthreateningangry again,

of.”taken care]to have [Bergeron
13, 1969, in aflammable1 on liquid glassAt about a.m. August

onhomewindow ofthrown acontainer was Bergeron’sthrough
car drivedefendant saw aRoute in Litchfield. away,3-A Although,

or driver. Thateither the car thehe was unable to nightidentify
call,received anat about 6 anonymous telephonep.m., Bergeron

“ time it will be a bomb.”off Next[1him to builders.]aytelling
November, receivedand hisIn and familySeptember Bergeron

calls.additional anonymous, threatening
1970,in a formerMore than one later employeeyear September

Welch, Welch had offeredof told thatBergeronChampagne,Jules
house.or hishim to harm damage dwelling$200 Bergeron’s person
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on the advice of his defendant with anattorney,Acting spoke
assistant on 16.attorney general September Although Bergeron

drawn,had not a to be he arequested complaint signed complaint
24,for Welch’s arrest at the Nashua Court onDistrict 1971.June

Pursuant to the Welch was arrested forcomplaint attempted
inarson 1971 and was incarcerated for about three hours.June

At a at the onNashua District Courtpreliminary hearing July
15, no cause was found. a result of a indict-Asprobable grand jury

1971,ment for arson in Welch was triedattempted September
Court,in but action wasthe dismis-Hillsborough County Superior

sed at the end of the case.State’s

I. of the CountDismissal for False Imprisonment

that the trial court erred in thePlaintiff countargues dismissing
for false False has been defined asimprisonment. imprisonment
the unlawful restraint of an individual’s freedom. W.personal
Prosser, 11, Inc.,§ at (1971);Torts Hickox v. Morin42 Agency,J.B.

442,438, 321, Wharton,1110 N.H. F.(1970);272 A.2d Crimi-323
385,§nal and (R.Law Procedure at 750 Anderson ed. 1957).

An element of the is theessential offense absence of valid legal
Wharton,for the restraint W. Prosser 4 F.authority imposed. supra;

1585, (R.§Criminal Law and Procedure at Anderson229 ed.
1957).

theIt is that his arrest 1971in lackedplaintiff’s position June
valid because the. was rendered void onlegal authority complaint
its toface its failure state facts sufficient to constitute the offenseby

Wharton,of 4arson. See F. Criminal Law and Procedureattempted
1586,§ at 1957).Anderson ed. The(R.231 criminal complaint

in that defendant “did hire a oralleged part person persons
unknown to and set fire thetowillfully housemaliciously dwelling
of one Roland afor sum of asthat a result thereofBergeron money,
a flammable in a container was thrown a win­liquid glass through
dow of house ....” The trial courtBergeron’s dwelling correctly

thedismissed count for false since theimprisonment complaint
thewas valid under relevant statutes at the time whenapplicable

1942, 590:7,the offense was committed. Laws 459:7 (RSA repealed
1, I; 584:1,November 1973); see (RSARSA RL629:1 96:1 super­

I, 1,seded RSA 634:1 1973);Novemberby see State v. Inselburg,
824, 827, 457,114 N.H. 330 460 (1974);A.2d Hickox Morinv. J.B.

Inc., 438, 442-43, 321,110 N.H.Agency, (1970).272 A.2d 324
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II. Evidentiary Rulings

incourt erredthat the trialPlaintiff further maintains admitting
the mouththe defendant thatirrelevant testimony byallegedly

14, 1969,onfilled with cementof his car’s tank was Aprilgas
incallsthat he receivedand anonymous, threatening telephone

into evidence must have someTo be admissible testimonyAugust.
to the determinationfact ofto establish atendency consequence

McCormick, 185,§ (E.Evidence at 437of the action. ClearyJ.
9,1972); (1940);§1 see Fed.ed. Evidence at 289Wigmore,J.

401, Law,402; andR. Evid. the 29 Calif.James, Relevancy,Probability
686, (1941).L. 690-91Rev.

toelement essentialIn an for malicious anaction prosecution
the criminalof the case is a thata resolution proceedingshowing

Prosser,cause. W.initiated the defendant withoutwas by probable
177, 180,Brant,119, N.H.(1971);§ v. 108Torts at 841 MacRae

753, of1 Law Torts(1967);755 F. and F. James,230 A.2d Harper
4.5, thethe threats made(1956).§ at 311 In of bylight repeated

1969,in Ber-in andthe defendant Augustplaintiff Aprilagainst
to himevents that duringregarding happenedgeron’s testimony

belief in Welch’swas to his reasonable guilt,that relevantperiod
Id.;and, therefore, err it.court did not in seethe trial admitting

564, 800,558,Saidel, (1902).53 A. 80371 N.H.Cohn v.
whoevidencealso contends thatPlaintiff preparedregarding

should have been excludedthe the defendantcomplaint bysigned
isit was immaterial. athe trial court since Materiality necessaryby

is notto a fact thatof offeredevidencerelevancy: proveaspect
185,McCormick, (E.§ at 434Evidencein issue is immaterial. J.

Law,ed. see and the 291972); James, ProbabilityRelevancy,Cleary
689, for(1941). To succeed in his actionCalif. L. Rev. 690-91

had the of thatmalicious burden provingprosecution, plaintiff
Robin­instituted the criminaldefendant “maliciously”.proceeding

348, 350, 768,Co., (1973);N.H. 306 769Fimbel Door 113 A.2dsonv.
Prosser, 119, 1 F.(1971);§ 847 and F. James,W. Torts at Harper

4.6, that the defendant(1956).§of atLaw Torts 320 Testimony
theoffice tonot the complaintdid ask prepareattorney general’s

the determination whetherwas material to jury’sagainst plaintiff
848;Prosser,W. F.malice. atthe acted with Harperdefendant supra

atand F. 322-23.James, supra
addition, court erred in exclud-claimsthat the trialIn the plaintiff

him wasof arsontheevidence that againstcharge attempteding
in the court. Sincethe end of the State’scasedismissed at superior
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the trial court on the fifth ofits decisiongrounded stipulation
the order which stated that claim ... is not basedpretrial “plaintiff’s
on the fact that the theindictment in court was dismissedsuperior

case”,at the conclusion of the there was no errorprosecution’s
in the RSA R. 59(a) (3), 1973);exclusion. (b)491:App. (Supp.

Moore, 16.19,see R. P.Fed. Civ. 316(3); §Federal PracticeJ.
1975,at (1974) 104);1130 at M. The Pretrial(Supp. Rosenberg,

Conference and (1964).Effective 8Justice

III. Failure to Give InstructionsRequested Jury

that the trial court erred inFinally, toplaintiff argues failing
several instructions. Sincegive jury elicited the courttestimony by

itself thatindicated the diddefendant not ask the attorney general
to the criminal the it wouldprepare complaint against plaintiff,
have been theto for theevidence trial court to havecontrary
instructed the as that E.“Rolandjury requested Bergeron procured
and instituted criminal C.Haroldproceedings against plaintiff,
Welch.”

thealso asked the court to instruct that thePlaintiff districtjury
failure to hecourt’s find cause that committed the crimeprobable

of arson is facie evidence that the defendant lackedattempted prima
him with the crime. (Plaintiff’stocauseprobable charge Request

Instructions,for No. 3). In the ofabsence other evidence of probable
cause, a a adischarge by magistrate upon preliminary hearing

Prosser,is of theconclusive lack of W. §cause. Tortsprobable
119, (1971);at 845 n.35 (1) (1938,§Restatement of Torts 663

1965, Annot., 1413,291);at 59 1(1958);A.L.R.2dSupp. 1422
4.5,F. §and F. Law of Torts 318James, (1956).at InHarper

case, however,this the indictment of thesubsequent plaintiff by
the theandCounty of severalLlillsborough grand jury testimony
witnesses that made threats defendantplaintiff repeated against

13,to the arson onjust sufficientprior attempted August provided
ofevidence to thecause sustain trial court’s refusal toprobable

Prosser, 119,§the W.instruction. See Torts at 844give requested
(1971); 1965,§Restatement of (2) 292);Torts (1938,664 atSupp.
Annot., 1413,59 1 F.(1958);1436A.L.R.2d and F. James,Harper

4.5, 169,§Law of Torts 99(1956);at 318 Perreault v. N.H.Lyons,
170, 380,106 (1954).381A.2d

While it ruleis the that an inference of malice be drawnmay
cause,from lacka of trialthe court’s failure to so instructprobable

the was not erroneous in this case since the notjury didplaintiff
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itseffect and becauseto thatan instructionrequestspecifically
elementson the essentialtheinformed juryinstructions adequately

v. Builders LumberCo.CoosLumberthe case. Seeof the law governing
326-27, 545, 547323, (1964);Co., 199 A.2dN.H.105and Supply

1965, 296);at Cohn v.(1938,§ 669of Torts Supp.Restatement
800,558, 565,Saidel, (1902).53 804A.71 N.H.

overruled; thejudgmentExceptions defendant.for

sit;Griffith, concurred.Duncan, the othersdid notand J.,J.,

Public Utilities Commission
No. 6756

Harry Shepard,K. Inc.

v.

HampshireNewState of

30, 1975April

IIIDevine, Millimet, (Mr. Little&? and LittleBranch SilasStahl
for theorally) plaintiff.


