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specifically request an instruction to that effect and because its
instructions adequately informed the jury on the essential elements
of the law governing the case. See Coos Lumber Co. v. Builders Lumber
and Supply Co., 105 N.H. 323, 326-27, 199 A.2d 545, 547 (1964);
Restatement of Torts § 669 (1938, Supp. 1965, at 296); Cohn v.
Saidel, 71 N.H. 558, 565, 53 A. 800, 804 (1902).

Exceptions overruled; judgment for the defendant.

DuncaN, J., and GRIFFITH, J., did not sit; the others concurred.

Public Utilities Commission
No. 6756

Harry K. SHEPARD, INC.
V.

StATE OF NEW HAMPSHIRE

April 30, 1975

Devine, Millimet, Stahl & Branch and Silas Little 111 (Mr. Little
orally) for the plaintiff.




- | 185

Warren B. Rudman, attorney general, and John L. Ahlgren, at-
torney (Mr. Ahigren orally), for the State of New Hampshire.

McLane, Graf, Greene & Brown and Charles A. DeGrandpre (Mr.
DeGrandpre orally) for the intervenor trucking companies oppos-
ing this application.

Prr curiaMm. The issue in this case on appeal from the public
utilities commission (RSA ch. 541) is whether the plaintiff was
denied due process of law when it was refused a permit necessary
to haul rubbish within the State of New Hampshire.

Harry K. Shepard, Inc., by application originally filed in 1968,
requested authority to operate within thirty-four communities
bordering the New Hampshire-Vermont boundary. On August 1,
1973, after a hearing, the commission rejected the plaintiff’s
application because “the record does not reflect any apparent
need for additional refuse carrier service in the areas involved.”
Consequently, the commission adds, “the public interest does
not require the issuance of a permit. The application is, there-
fore, denied.” RSA ch. 375-B (Supp. 1973).

The commission has broad discretion to act in the public inter-
est. Waste Control Systems, Inc. v. State, 114 N.H. 21, 314 A.2d 659
(1974); Vautier v. State, 112 N.H. 193, 291 A.2d 612 (1972);
D’Ambruoso, The New Hampshire Public Utilities Commussion: Func-
tions and Jurisdiction, 15 N.H.B.J. 177 (1974). In this case, there
was substantial evidence that granting the application would not
only provide needed service but would also provide competition.
There was evidence, however, that the “area embraced by appli-
cation is presently receiving adequate and sufficient service from
17 carriers who specialize in rubbish disposal, and fulfilling the
existing needs for service. The record shows that several of these
carriers employ modern, sophisticated equipment, including
roll-off units, and Indications are evident that these carriers are
willing to invest in additional equipment contingent upon de-
mands in sufficient volume to support operations. Protestants
submit that they are now offering, or are in a position to offer,
containerized service of the type applicant is proposing in all
areas embraced by the application.” The {inding of the commis-
sion that Shepard failed to sustain its burden is therefore sup-
ported by the record.

As in Browning-Ferris Industries of New Hampshire, Inc. v. State,
115 N.H. 190, 339 A.2d 1 (1975) decided this date, the absence of
one commissioner {from the hearing is not a denial of due process.
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We have also examined the expanded record ordered in Harry
K. Shepard, Inc. and Browning-Ferris Industries of New Hampshire,
Inc. v. State, 114 N.H. 344, 320 A.2d 110 (1974), and find no such
inconsistency as would require a remand.

Accordingly, this appeal is

Dismissed.
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