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Cleveland, &? (Mr.Bass and Robert T. Clark ClarkWaters orally)
thefor plaintiffs.

Rudman,B.Warren and A.Edwardattorney Haffer,general,
for(Mr.assistant the defendant.attorney orally),general Haffer

Lampron, forPetition a writ of certiorari Paul E.filed byJ.
Tasker, Rollins, Riel,Steven W. M.Leonard S. and William Turner

a review aof decision of the State commissionseeking personnel
which the W. theof Neil Mooers to ofupheld promotion post
chief conservation officer for district five made Bernard W.by
Corson, director of the State fish and The maingame department.

to beissue decided is whether the decision of the commission
on thereview choice of the director could beupholding legally

made.
1973,The in the above occurred in late andvacancy position

in 1974 the director notice of tohis fillJanuary intentionposted
Theit. four and Mooers for the Ruleplaintiffs applied position.

II, section of3 the rules of the incommission readspersonnel
follows: “Selection for ...as shall be basedpromotion ca-part upon

for the vacant as evidencedposition, abilitypacity by perform-past
ance, and directorof service with the Thelength Department.”
interviewed the five in accordance with these standardsapplicants

madeand a Afterdecision to Neil R. Mooers.preliminary appoint
and thefrom commissionseeking receiving approval personnel

Mooersthat met the minimum for therequired qualifications posi-
tion, the director then him chief officerconservationappointed
for district five. to the took theObjecting appointment, plaintiffs

head,to the then to the director ofrequired appeal department
who referred the matter to the commission.personnel personnel

RSA 98:14. After the commission deniedhearings, appealplaintiffs’
as well as their formotion reconsideration or Plaintiffsrehearing.
then filed forthis of 490:4writ certiorari under RSApetition (Supp.
1973).

The commission takes the that had aposition plaintiffs right
of under ch. 541RSA as RSA 98:15appeal byprovided (Supp.
1973) and cannot obtain review of decision Theits certiorari.by
latter section that com-adverse decisions of theprovides personnel

“dismissal, demotion,mission to a or arepertaining suspension”
to such an Thesubject commission thatappeal. argues although
from a are not mentioned therein fall withintheyappeals promotion

toits It is not the surroundunusual forgeneral language. legislature
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dismissal, officers andthe demotion ofand publicsuspension
notice, andwith certain such asemployees hearingsafeguards,

court,to which not other Seea are in situations.appeal granted
208-11, (1972).§§63 Am. Public and 2582d EmployeesJur. Officers

are of thisWe of the that the statuteopinion languagegeneral
was not to of in case in viewintended a thisgrant right appeal
of the lack of a mention of as withincomingspecific promotions

451,90, 92,Gale,its 179 453Hackett v. 104 N.H. A.2dprovisions.
(1962).

(RSA from541:2)There no “authorized law”bybeing appeal
commission,of certiorari is athe decision the properpersonnel

65, 485v. 101 N.H. 133in this case. Winn A.2dJordan,remedy
Durkin, 295,113Serv. v. N.H. 306(1957); see N.H.-Vt. Physician

However, our have(1973).62 opinions consistently pointedA.2d
this court to de novocertiorari it is not to makeout that on open

those made the commission. Theor to revise by ques­onlyfindings
the commission has acted inbefore us whethertion is illegally

law,of theor observanceto therebyjurisdiction, authorityrespect
could not or bea conclusion whichat reasonablylegallyarriving

Educ., 317,111Bd. N.H.SchoolDist. v. State 282made. ofLandaff
the commission couldmaintain that(1971).678 TheA.2d plaintiffs

rule Mooers met the minimumnot and find that qualifications
thethat he was forfor the and better qualified positionposition

the Theyofficer than allof district chief conservation plaintiffs:
of theirbecausefurther were discriminatedclaim that againstthey

Reliefin the Conservation Officers Association.membership
for a district chief conservationThe minimum qualifications

“(1) of two courseofficer are as follows: aCompletion year college
thein fish and wildlife conservation or equival-game management,
Officer or(2) of as a Conservationent. Four years experience

Know-(3)of education andcombinationequivalent experience.any
to fish andof laws and Abilityregulations relating game.ledge

men in the field. of andwork with and directto goodKnowledge
court to obtainin lawenforcement and Abilityprocedure.judgment

law enforcement branchesalliedand maintain amongcooperation
and rescueto and direct searchtheand Ability organizepublic.

fourhadthat MooersThe admitted completedplaintiffsprojects.”
as conservationaone and one-half monthsand experienceyears

is reducedHence the issuetime of selection.officer at the his
fish andoutside of thehis game departmentto whether experience

orcourse toto the appropriatewas equivalent required college
additional experience.
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In one one-this standard the commission andequatesapplying
half of with one of education. isThis notyears experience year

as an rule but rather as a reasonable measure.applied arbitrary
I, §Rules of New 11 (1974).See Personnel CommissionHampshire

The director of that ittestified was determineddeputy personnel
that Mooers met the minimum onbased thequalifications following
factors: one fiveand months as ayear experience municipal

worker;one and six months as a marinapoliceman; year experience
two aas licensed in this State. The above was in additionyears guide
to his seven months chief officeras conservationexperience acting

five; education,for district and his two of albeit inyears college
Construction The offered evi-“Building Technology.” plaintiffs

dence the of Mooers’challenging adequacy equivalent experience.
however,Their of in fishrelated to his serviceemphasis, length

and and to the fact that he too Based onwasgame aggressive.
our review of the and of the exhibits before the commis-transcript
sion, we cannot as a matter of law that the couldcommissionsay
not conclude that Mooers met the minimumreasonably qualifica-
tions for the to which he was Winnrequired position appointed.

65,v. 101 N.H. 485 (1957);133Jordan, A.2d N.H.-Vt. Physician
717,Durkin, 720-21, 416,Serv. v. 113 N.H. (1973).313 419A.2d

The of which of the five should have beenquestion applicants
does not lend itself to such concrete standards as theappointed

Theabove. whichcriteria selections are to be made are: theupon
individual’s for the vacant his as evidencedcapacity position, ability

and his of service with theby past performance, length department.
II,Rules of New § (1974).Personnel Commission 3Hampshire

Director Corson testified that all were incandidates evaluated light
of these criteria. He admitted fourthat Mooers’ ofyears experience
as a conservation officer was less than thesubstantially twenty-two

stated,of the other four Hecandidates.years average experience
however, that this factor was considered moreit was thanalthough

Mooers’ for the and hisbyoutweighed capacity position by past
Mooers’performance. qualities,knowledge, judgment, leadership

direct, subordinates,to motivate and control the mannerandability
in which he as district chief for three and one-performed deputy

months,half months and as district chief for sevenacting weighed
in his choice for chief officerdistrict conservationheavily according

to the of Director Corson. introducedtestimony Although plaintiffs
evidence the value made the ofdirectorattacking judgments by

candidates,the we cannot as a matter of law that theagain say
choicedirector’s of Mooers could not made on thebereasonably
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Educ., 317,record. v. 111SchoolDist. State Bd. N.H.Landaff of
678 (1971).282 A.2d

whetheron the issue ofintroducedmuch evidence wasFinally,
inof was based someor not the failure degreepromotionplaintiffs’

of,in, Conserva-theon intheir and activitiesmembership support
in theirconcedetion Relief PlaintiffsOfficers Association. properly

no evidence or admissionsthe record contains directbrief that
Weon account.discriminated them thatthat the director against

to obtain.that such is difficultwith their contention proofagree
However, favor-construed mosteven if the evidence introduced is

thatit was sowe cannot thatto the say weightyably plaintiffs,
on the that dis-could find recordthe commission not reasonably
for the choice madenot motivate and account bycrimination did

certiorarifor a writ ofthe director. Consequently plaintiffs’ petition
must be denied.

not thewe have commission’sSince contention that thisadopted
541,ch.RSA areaction is an under costs notappeal regulated

by RSA 98:14-a collectedbe1973) which that(Supp. provides they
from the costsRSA whichappealing generally525:1party. governs

However,be to thethat awardedtheyprovides prevailing party.
court,in thissince this action the allowance of costsoriginated

324,v.is within our discretion. Medico 108 N.H. 234 A.2dAlmasy,
On the(1967); RSA 525:3. record before us we527 are of the

awarded,that would be served if no costs werejusticeopinion
itand so ordered.is

Petition denied.

All concurred.


