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LambertGeraldine Simon v. Wilbert

v.Simon SameJoseph

30, 1975May

Shute, for the(Mr.& Frasier and Robert L. Steuk Steuk orally)Engel
plaintiffs.

Millimet, forDevine, the(Mr. Shane Devine orally)Stahl Branch
defendant.

Salem,Griffith, in Newarise out of a collisionThese casesJ.
23, 1963, aon between car operated by JosephAugustHampshire

Simon wasWilbert Lambert. GeraldineSimon oneand byoperated
Simon,husband,her andin the cara Josephbypassenger operated

Lam-both her and Wilbertsuit husbandinitially brought against
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to trial forher was settledbert. The action husband prioragainst
$3,250 in a verdict for Geral-on Trial resulteda covenant. by jury

$15,000 offor in the amountof anddine in the amount Joseph
was$2,500. in GeraldineThe ad damnum the suit bybrought

to$10,000. to the ad damnumThe trial court on a motion increase
$13,250,verdict, to$20,000 the ad damnumfiled after increased

$3,250, re-the amountto the defendant ofand allowed a setoff
Defendant’sin of the suit excep-ceived settlement Joseph.against

werein ad damnumthe increaseto the trial court’s andtions charge
Morris,reserved and transferred by J.

on thecourt to the issueThe defendant the charge juryrequested
in with RSAof the of Simon accordance 262-A:54Josephnegligence

I, vehicle atIII of a motorwhich forbids the speedsoperation
or cir­and under normalthan reasonable specialgreater proper

of common law v.(Owenis thecumstances. This statute declaratory
444,Dubois, A.­ and if the as a whole(1949))95 N.H. 66 802d charge

issue, not to theinstructed the on this it wasjury properly prejudicial
it “couched in terms of common law ratherdefendant because was

155, 158,Vanasse, 111than Theriault v. N.H. 277statutory duty.”
313, (1971). “The is whether the asA.2d 315 issue chargepresented

a whole was such that it have led the to returnmay jury wrong
263, 264, 296,Provost,Poulin v. 114 N.H. 319verdicts.” A.2d 298

(1974).
The court the that the conduct should becharged jury plaintiff’s

the of to determinestandard reasonablejudged by prudence
whether he was in the accident. Thecausally negligent charge speci-

of the to bementioned as one factors considered andfically speed
262-A:24, too statute.RSA the “following closely”incorporated

to the all of the factors andtheSince jurycharge presented
their determination of the ofcommon-law rules for issuenecessary

fromno to the defendant resultedprejudiceplaintiff’s negligence,
v.of the statute. Theriaultto in thethe failure charge language

155,Vanassee, (1971).111 N.H. 313277 A.2d
The included with the reserved case indicate anpleadings original

10,000.ad in the of fordamnum case Geraldine Simon of Counsel$
Geraldine after verdict filed a motion to the damnum toincrease ad

4, 1973,$20,000. The ontrial court an increase toApril granted
$13,250 $3,250and reduced that amount the which theby plaintiff

inhad received settlement of the suit her husband. Thisagainst
$10,000.in ofresulted a net verdict

that theDefendant concedes New Hampshire practice permits
in after verdicttrial court to an increase the ad damnumgrant
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Public213, v.448 (1965); Derbyv. 106N.H. A.2d208(Haney Burgin,
(1974)).Co., 53, 514:9RSA(1955);Service 119 335100 N.H. A.2d

not allowedhowever, areDefendant that such amendmentsargues,
insur­the defendant’swhen the not exceedad damnum didoriginal

aisad damnumance of the increasedand the resultcoverage
An amendment per­in of theexcess insurancejudgment coverage.

inwas disallowedcircumstancesan increase under thesemitting
331, relied(1970), byVallierev. 110 843 uponN.H. 266 A.2dFilfalt,

the defendant.
the ad damnumThe that whenrationale of the Vallierecase was

he could relywas not in of defendant’s insuranceexcess coverage,
The allowanceto his interests.the insurance protectcompanyupon

a defendant in excess ofverdict of a such hisafter judgment against
withoutwould liability havinginsurance impose personalcoverage

inhimself. Since coveragehim toafforded any opportunity protect
from$10,000 resultednoand liabilitythe case was personalpresent

verdict, within theafter it isnot ambitin the ad damnumthe increase
331, (1970).843 Heath v.110N.H. Seev. 266 A.2dof Valliere Filfalt,

620, (1974).114 N.H. 260326 A.2dJoyce,

overruled; thejudgment plaintiff.Exceptions for

sit;Duncan, the concurred.did not othersJ.,

Rehearing: wastheAfter opinionFor foregoingOn Motion
filed, formovedthe defendant rehearing.

Millimet, the motion.Devine, for& BranchStahl

Shute, & Frasier opposed.Engel

Griffith, the interest onthatmotion nowDefendant’s suggestsJ.
and the sustain-verdict not included in his insurancethe is coverage
himwill rendermotion to amend personallyof the trial court’sing

correct, bereliefIf is mayliable for the interest. this assertion
order norneither itscourt on motion sinceobtained from the trial

histhe defendantofour beyondany liabilityopinion contemplated
in this case.insurance coverage

Motion denied.

ofor decisionDuncan, in the considerationdid notJ., participate
others concurred.for thethe motion rehearing;

30, 1975.June


