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The 40-acre tract in is to the 840 acresquestion contiguous
which to the of theprevious 40 acresacquisition constituted the
Keene that,The trial court found inairport. addition to being
the site of the terminal this 40-acre tract was used forbuilding,

areas, an access road and additional clearparking land needed
in connection with the safe and take-off of Thelanding planes.
trial court further found thethat of the tract usedportion by

businesses,the “is so minor to the entirenonexempt compared
tract that the court finds that Keene in all likelihood would
have the same amount of landpurchased ....” Theregardless
court ruled that no of theproperly 40-acre tract was tax-part
able but was to theby Swanzey subject payments required by
RSA 423:9.

overruled.Exceptions

All concurred.
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fendant.

Lampron, forPetition a declaratory judgmentby plaintiffJ.
an basis withto defend onthat defendant is equalrequired

on Lakeof an accidentit claims out Winnipesaukee,arising
Massie,1968,20, Brucein which a boaton operatedJuly by

Massie, Wil-Plaintiff insuredwas involved.Jr.,son of William
under a homeowner’sin Gilford policysummer residenceliam’s

Pawtucket,inhis residenceand defendant insured primary
Island, moved that theunder a similar DefendantRhode policy.

that was not(1)be on the itdismissed timelygroundspetition
491:22, its ex-(2)as and thatRSArequired by policybrought

was heardcluded for this occurrence. The matter bycoverage
Hardwick,(Leonard who found and ruled ad-a Master C. Esq.)

wasto defendant on both contentions. Histheversely report
ofKeller, defendant’s bill ex-who transferredC.J.,approved by

and areThe of the master’s findings rulingsceptions. propriety
the before onissues us this appeal.

onof made to GuaranteeNotification claim was Julyplaintiff
1968,25, 1, claim1968. letter dated its secretary,By August

Crane,T. notified the insured’s thatLester Jr., coverageagent
itsthe involved came withinwas denied because boatbeing

to “watercraft(b) (2)of coverage pertainingexclusionpolicy
motorto Insured... if with inboardowned or rented anby

Massie boat inThe questionexceeding fifty horsepower.”power
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Writs return-motor.inboard-outboardhad a 120-horsepower
MassieBruce byin 1969 wereable brought againstFebruary

ofin the collision Julyinvolvedof the other boatthe occupants
the20, personaldeclined coverage,1968. Guarantee having

10, 1969, forfiled, aon November petitionclaimantsinjury
it.againstdeclaratory judgment

found, oncourtthe trialon thatAfter a petition,hearing
used to1971, of motors6, there were threethat typesFebruary

inboard-outboard, Theinboard, outboard.andboats:power
inboard-out-anboatcourt ruled that the Massie bypowered

onreliedexclusioncome within theboard motor did not policy
court’sthe trialcourt sustainedthisGuarantee. Upon appeal,by

towasthat Guarantee provideand decreerulingsfindings,
Massie, 113v.the terms of its Martensonunder policy.coverage
filed, about181, then(1973). GuaranteeN.H. 304 372A.2d

athereafter, seekingfor10 this declaratory judgmentdays petition
on an equalMiddlesex should coveragedecree that provide

it.basis with
[for“Noin petitionRSA part:provides pertinent491:22

cover-to determine...be maintainedshalldeclaratory judgment]
monthswithin sixit filedunless isof an insuranceage policy

to the pro-rise question;after the of the writ whichfiling gives
of suchthethe court filingvided ... that may permitsuperior

tothe failurethata aafter such findingpetition period upon
accident, misfor-ormistakefile the result ofsuch waspetition

thewhetherThe “test as to plain-tune and not due to neglect.”
similartiff from limitation isis excused the six-months generally

under RSA 567:7to that of late (supp.)....”probate appeals
468,466,Webber, 298v. N.H.Fireman’s Fund Am. Ins. Cos. 112

of745, excusethat criterion(1972). UnderA.2d 747 plaintiff’s
reason fora mistake of law is an delay providedacceptable

reasonable, not constitut-thusaction in on the mistake isreliance
Bank,Merchants NationalMercer v.“unreasonableing neglect”.
Smith,199, 201, 745, v.(1967);108 BroderickN.H. 746230 A.2d

774,33, 36, (1942).N.H. 77792 23 A.2d
Crane,was that Guarantee’sThere evidence whosecretary,

(b) (2)under exclusion whichdenied watercraftby iscoverage
“if with inboard motorexcluded horse-power exceeding fifty

member of the ofwas a bars New and Massa-Flampshirepower”
1968,1,In letter of tochusetts. his Massie’s insuranceAugust

“Ihe the have researched this matter asstated following:agent
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me,can, to and have beenavailableI with the facilitiesbest
as to what constitutesdeterminationunable to find any legal

however,did,Ioutboard motor boats.toan inboard as opposed
of 1967 and haveStatistics Xeroxedfind the Coast Guard Boating

Inboard-Outboard.the of definitionsfor regardingyou, page
boat as an inboard be-will note that thisYou typethey regard
boat.”unit located inside thecause the ispower

hired Guarantee to investi-that theCrane testified adjuster by
an inboardhim that the Massie boat wasthis claim toldgate

himit been referred to somemotorboat and that had byinitially
thehad turned it down on same basis.other carrier and they

Crane that the trialThere evidence that waswas surprised
in this case and that its decisionruled there wascourt coverage

30, 1973, of theuntil the dateonwas Up Aprilupheld appeal.
decision, and adamant” in hishe remained “consistentlatter

thereafter,no Within 10that there was coverage. daysopinion
orders,however, foron thehis petition declaratory judg-present

Middlesex.filedment was Guaranteeby against
didthat itsThe found that Guarantee’s policymaster position

to take as“was not an unreasonablenot positiongive coverage
He found that inalsoa of first pursu-it was case impression.”

in andtheto establish its superior supremeits positionattempting
to fileand that its failureactedcourts Guarantee reasonably

Middlesex wasa againstsooner declaratory judgment petition
found thatThe master furtherof law.of a mistakethe result

in theharmed theis not delay bringing“Middlesex byunduly
and the circum-the accidentIt had investigatedpresent petition.

the need nottherewith andin connection delay prejudicestances
of the action.”its defense

to it tofailure askGuarantee’s provideMiddlesex emphasizes
a determinationto seek sucha rata basis andoncoverage pro

afterand six monthsuntil three yearsdeclaratory judgmentby
It also maintainsthewrits were injured plaintiffs.bybrought

can con-to itsadherence onlythat opinionGuarantee’s “dogged
of Middlesex”.at themade expenseinexcusablestitute guesswork
the trial courtonconfers discretionits termsRSA 491:22 by

for judgment beyondthe of a declaratoryto filing petitionpermit
casein theif the facts particularthe six-months periodspecified

262, 263,Bank, 10999 N.H. A.2dv.it.warrant See Sullivan
held a572, beenof law has(1954). goodA mistake long573

thereonin if action was reasonable.forexcuse delay filing
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Smith,v. N.H.(1844);15 N.H. BroderickParker’s 24 92Appeal,
774,33, 36, not(1942).777 The record did require23 A.2d

conduct constituted unreasonablea that Guarantee’sfinding
in fil­and the master’s that its delayneglect supported finding

due to a of relied Mercerwas mistake law reasonably upon.ing
199,Bank, (1967);v. National 108 N.H. 745Merchants A.2d230

466,Webber,Fund Am. N.H.Fireman’s Ins. Cos. v. 298112cf.
(1972).A.­ Hence motion that745 a decree Middlesex’s2d denying

be on ofthe dismissed the waspetition untimelyground filing
proper.

Middlesex also maintains that the master erred in finding
and that the Massie did not come withinboat exclusionruling

of It(b) its excludes watercraft with inboard exceed-policy. power
and watercraft an outboarding fifty horsepower powered by

of moremotor than Middlesextwenty-four horsepower. argues
that the insured could consider his boat asreasonably being

an outboard motor and wouldpowered by recognize by reading
his that no boat above its maximum allowedpolicy horsepower
would be covered. This cannot be in view ofargument accepted

181,Massie,our in Martenson v. 113 N.H. 304holding A.2d 372
(1973), that the Massie boat did not in the or out-fall inboard
board covered in the in thirdexclusion but acategories category
of inboard-outboard watercraft.powered

overruled.Exceptions

All concurred.


