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ment it should have been See Smith v. 114by granted. Sampson,
641,638, 796,N.H. (1974).325 798A.2d

sustained.Exception

All concurred.
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Rudman, Damon,Warren tí. and Edward N.attorney general,
(Mr. Damon for the State.attorney orally),

(Mr.A. and for theGroetzinger, Groetzinger orally)John Graf Jon Jr.
defendant.

Griffith, 1974,31, the defendant was foundOnjanuary guiltyJ.
a of and toassault sentenced not more than tenby jury aggravated

nor nine toless than in State be served consecu-years years prison
with a sentence the defendant was then Motions for atively serving.

new trial and reconsideration of sentence were denied tosubject
the Trial (Gann,Court who reserved and transfer-exception by J.)

red defendant’s exceptions.
Defendant to the refusal of the trial court to theinstructexcepted

that could find the defendant of the lesser in­jury they guilty
cluded ofoffense assault. The evidence of the State was thatsimple
the defendant assaulted Miller withoutTerry provocation violently

alibi,with his fists and a knife. The defendant relied anlarge upon
he was not the Ifat assault. the evidence forclaiming present alleged

the State were it would not a ofaccepted, permit finding simple
assault and the thestate’s evidence was evidence of the charac­only
ter of the assault. a cannot a from“[W]hile judge prevent jury

case,the entire he not underisrejecting prosecution’s obligated,
circumstances,these to assist a in to an irrational conclu­jury coming

ofsion and of thepartial acceptance partial rejection prosecutor’s
States,case a lesser included instruction.” Driscoll v. Unitedby giving

324, O’Brien, 233,(1st356 1966);Cir. v. 114F.2d 327 State N.H. 317
(1974).783A.2d

The defendant’s based the of of aargument upon necessity proof
intent must be since assault is not aspecific rejected aggravated

182, 184-85,crime of intent. v. N.H.Statespecific 112Brough, 291
618, (1972).A.2d We also620-21 the claim thatreject defendant’s

alibi evidence would not a to find a reason­permit jury guilt beyond
able doubt since the could believe or disbelieve the alibi evidence.jury

290, 293,Cote, 111,St­ 108 N.H.ate v. (1967).235 A.2d 114
The defendant claims that his to a trial was denied inright speedy

violation of under the sixthhis amendment to the Unitedrights
I, 14.States Constitution and N.H. Const. art. Defendant waspt.
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2, 1973, trial forand scheduled MayFebruaryarraignedoriginally
21, a in the Newwas then sentence Hamp-1973.Defendant serving

17, 1973, to theon March was transferredandshire State prison
toin Pennsylvania,United States returningPenitentiary Lewisburg,

21, was tried in of1973. Defendantthe JanuaryState prison June
1974, he a trial before thatit not everand does requestedappear

1973,However, 21, he a to basedfiled motion dismissdate. on May
consultation withincarceration out of the Statehisupon preventing

he in thedenied and was availablecounsel. This was subsequently
for Awith counsel several months.State for consultationprison

to a trial deniedmotion to for failure wasdismiss grant speedy
13, Blake, 115,in N.H.We State v. 113 3051973. recently,August

the and(1973), examined state federal constitutional300A.2d
There no evidence in this of aof a trial. is caseguarantees speedy

and not thatthe we do finddeliberate prosecutiondelay sought by
the Tested the setstandardsdefendant was byby delay.prejudiced

case, ofwe find no violation defendant’s constitu-forth in the Blake
(1972).to trial. U.S. 514tional a Barker v. 407right speedy Wingo,

trial to of 1974 not theWhile the of didJanuary prejudicedelay
theof the case it has substance todefendant on the merits given

to a consecutive sen-here he was sentencedclaim that improperly
31, 1974, foron the assaulttence. Defendant wassentenced January

1, 1973,9, On November the Newcommitted November 1972.
Code, title went into effect. Defend-Criminal RSA LXIIHampshire

of ch.in with the RSA 607ant was sentenced accordance provisions
1, 1973) whicheffective November consecutive(repealed permits

III,in forsentences. The Criminal Code RSA 651:3provides except
here, that all shall be concur-certain crimes not relevant sentences

rent, IIand RSA that for an committedoffense625:2 provides prior
code,to effective of the criminal “the thethe date court withmay,

defendant,of the sentence under the ofconsent impose provisions
code.”this

714,State, 716,in DoeThe notes that v. 114 N.H. 328defendant
784, II awe that RSA that(1974)785 statedA.2d 625:2 provided

election, be sentenced either under thedefendant at his prior“may,
that this indicates athe Defendant dictumlaw or code.” argues

to histhe election determine whether sentencedefendant has sole
The wasthe statement in Doebe under the code or law.shall prior

trial of itsthe courtthe asintended to statutenot interpret depriving
theor lawto under the code bysentence prior granteddiscretion

courtthe trialWe if the defendant consentsnow hold thatstatute.
discretion, ofcode the consentunder the butin its sentence“may”,
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court to under thethe trial sentencedefendant does notthe require
that the trial courtconcedes that it does notcode. The State appear

inthe case must be remandedII.considered RSA 625:2 Accordingly
under RSAexercise its discretionorder that the trial court may

II.625:2

Remanded; overruled.other exceptions of defendant

All concurred.
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