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court to under thethe trial sentencedefendant does notthe require
that the trial courtconcedes that it does notcode. The State appear

inthe case must be remandedII.considered RSA 625:2 Accordingly
under RSAexercise its discretionorder that the trial court may

II.625:2

Remanded; overruled.other exceptions of defendant

All concurred.
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Grimes, the courtThe is whether superiorquestion presentedJ.
of which hadtitle to two expressproperty,quieted parcelsproperly

deeds, ofrestrictions in their becauseland use significant changes
We hold that it did.within the surrounding neighborhood.

that the had altered soAfter significantlyfinding surroundings
restrictions”, trial courtthe of claimed the“as to defeat anypurposes

were Defendants’ruled that the restrictions no enforceable.longer
Batchelder,were andreserved transferred byexceptions J.

in title from a commonAll in this action are successorsparties
Mountain),(WhiteInc.Mountain MineralWhite Campsgrantor.

of land in Northa tractthe common had assembled largegrantor,
in 1950. The entire tractwhich it to sellfrom portionsConway began

Route 16 near itsdirection junctionin a north-south bywas divided
Mountain never filed a show-Route Whitewith U.S. 302. plot plan

did it file asold. Norof the variousthe location propertiesing
which to allof conditions conveyances.statement applied

east of Route at theland 16 ofMountain’s junctionAll of White
deed(MillInc.to Mill byU.S. Route was sold Shops)302 Shops,

8, recited:1950. That deeddated August

onanof of this deed is“Part the consideration agreement
theit will not use orof the thatthe Grantors permitpart

North or Red-land inof of its Conway, Conway,use any
cream,stone, ice orfor restaurant beverages,purposes,

anda of fromsimilar for fiftyperiod yearsenterprises
that in the event ofthe of instrument andafter date this

sales, of the con-will bea restriction partany proper
veyance.”

into two the firstthisMill divided parts,parcelShops subsequently
4,H.deed to Knox onwas 1953.by Aprilwhich conveyedof John

15, 1959,to A1Tinson oninterest AprilKnox all hisconveyedJohn
Tinson, Inc., 22,onit to A1 MayTinson conveyedand subsequently

Tinson, Inc., a Howarddefendant A1 operates1959. The presently
in the chain of titleThe deedslocation.on thisfranchiseJohnson

Tinson, Inc., do not contain referenceto A1 toMill anyfrom Shops
Mountain in its deed to MillWhite to restrictof Shopsthe agreement

land.the of itsuse remaining
to theof interestthe balance its directlyMill later soldShops

22, Howard1967.onD.Howard SeptemberCompanyJohnson
the Tinsontractowns this abuttingundevelopedpresentlyJohnson

mentionwas nothe east. there expresson south and Againproperty
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inMill and White Mountain thisof the between Shopsagreement
deed.

Plaintiffs, I I. own twoRobert A. and Dorothy Goldberg,Goldberg
16.Routeofsideor westerlytracts of land on the oppositefronting
theofthatlies directly oppositeOne of the landGoldbergpiece

I, MountainWhiteParcel wasThis conveyed bydefendants. parcel,
inin a deed which readto FernandezS. part:Jean

made to the condition that the“This is subjectconveyance
forherein shall not be used restaurantland conveyed

food, icethe sale of tonic or cream.”includingpurposes,

The condition was set forth in the deed of S. Fer-identical Jean
nandez to both plaintiffs.

whichThe tract of land is hundred feet north ofsecond several
in name alone onParcel I was Robert hisby Goldbergacquired June

II,30, Title to Parcel came from Alva Fernandez1966. this parcel,
was to the condition:and subject following

“The will not be for iceland used restaurant purposes,
cream, or similar forbeverages yearsenterprises fifty
from 1950.”August,

Alva Fernandez derived her title from White Mountain Drive-In
Inc.,Theaters, which in turn derived its title from White Mountain

Mineral AllInc. deeds from toWhite MountainCamps, through
Mr. contained the above-stated restriction.Goldberg

The remainder of the White Mountain interests was outconveyed
in three other of title. Onechains of the tract outportion conveyed

theto Mill not to thedeed to was useprior original Shops subject
but therestrictions balance of the land contained such restrictions.

However, the in that containedrestrictions varied some a 50-year
All, however,limitation and others did not. the ofsaleprohibited

food, ice cream and or the use of land for restaurantbeverages
purposes.

trial, the ofAt revealed that land on Route 16testimony strip
ofand the defendants’portionssurrounding including property,
mile”,sometimes referred to the “miracle was to extensiveas subject

A number ofcommercial over the lastdevelopment twenty years.
in orand other now existrestaurants commercial establishments

that theabout the area. Other reveals plaintiffsgeneral testimony
took the the to commonland without notice that area was subject any
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Mr.But theWhite Mountain. plaintiff,or development byplan
in hisof the restrictionshe knewconcedes that expressGoldberg,

Because of thehe the land. developmentat the timedeeds bought
16, now believe the restriction is burden-Route thealong plaintiffs

“the economic use of theand that it limits bestsome property”.
therecord shows thatin the principal purposeOther testimony

ontitle is not basedtothe defendants’ quietingbehind opposition
the trafficMr. stated thatTinson anticipatedfear of competition.

the basis for hisnew isof the developmentincrease because potential
thecovenant. Not is this outsidetheto onlylifting expresschallenge

thethere is no evidence thatthe but using prop-of covenantscope
court’straffic. The trial findingwill lessas restricted produceerty
so as to defeatconditions “have sufficientlythat changedand ruling

the evi-of claimed restriction” was thepurpose any supported by
564,§dence. (1944).Restatement of Comment«See Property

overruled.exceptionsDefendants’

All concurred.
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