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Nashua District Court
No. 7107

Rogers Realty, Inc., & a.v. CardinalRonald & a.J.

30, 1975May

forSullivan, (Mr.Davis DavisÜ Horton orally)Gregg andJ. Jefferson
the plaintiffs.

for the defendants.brief andL. by orally,Joseph Clough,

Kenison, thethis case is whetherThe byquestion presentedC.J.
con-to aentitled to recover madeare pursuantdepositsplaintiffs

theof which conditionedtract for the sale land was availabilityupon
and transferred theof reservedJ.,adequate financing. Harkaway,

notto that was“[s]incedefendants’ his ruling financingexception
1973, in event notto the andavailable the anyduring yearplaintiffs

time, entitled to terminate thethe werewithin a reasonable plaintiffs
recover their See RSAand sale and deposit.”agreementpurchase

to1973) (District Courts: Transfers Supreme502-A:17-a (Supp.
Court).

5, 1973, and saleOn a purchase agree-August plaintiffs signed
Street, Nashua, Newa house located at 33 Richmondment to buy

ofmadeto thePursuant depositsagreement plaintiffsHampshire.
Inc., the realwith Cardinalwith the sellers and Realty,$400$1000

the is unablethat “[i]fThe buyerestate agreement providedagent.
$25,900 for allfor at 25to obtain a first years, depositsmortgage 9%
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ofThe dateall closingare to be returned and parties discharged.”
tothe trial court determinedwhichas “ASAP 1973”was specified

in the 1973”.mean “as soon as yearpossible
1, 1973, entered into anOn occupancySeptember plaintiffs

to thewith the which themsellers occupypermittedagreement
at Richmond Street as lessees until thehouse 33 closing. Although

sale,referred to the contract of it did notoccupancy agreement
the date ofmodify closing.

were to securethe unableThe trial court found that plaintiffs
9, 1974, todirectedIn a letter dated1973. Januaryfinancing during

Inc., thethethe and to Cardinal requestedsellers Realty, plaintiffs
Inc., in a lettertheir Cardinalreturn of Realty, respondeddeposits.

in 197411 would be availablethat Aprildated financingJanuary
to fill out the neces-check. The refusedto a credit plaintiffssubject

that wouldadvised the sellersand theycredit applicationssary
the end ofat January.33 Richmond Streetvacate

that wasthe trial court’sthat financingDefendants'contend ruling
1973, event notinthe andto anynot available “during yearplaintiffs

law.ofa matterwithin erroneous asa reasonable time ....” was
to1973end ofTheir from thethat ofis aposition delay ninety days,

1974, inthe lightunder the terms ofis reasonableApril agreement
of the economic circumstances.prevailing

for the of real estatein a contract sale onlyTime of the essenceis
111an intent. v.manifested such Hanley,when the have Guyparties

Perillo,73, 75, 1, and(1971); Calamari3N.H. 276 A.2d J.J.
846,Williston,157, § at 184Contracts(1970);§ at 6 S.Contracts 247

intent,Corbin, (1960).§ InA. Contracts 716(1962); 3A ascertaining
sincenotof the isthe completely dispositivelanguage agreement

individualIt isor visiblewords are audible sounds sights.“merely
theto to othersmen who have which bythey try convey‘meanings’

106,Corbin, (1963).§ at 4741 A. Contractsof words....”use
therefore,Intent, in of thedetermined notbe only lightshould

itself, circum-all thein view of surroundingbut alsoinstrument
3;75, v. La-atat A.2d Grayson276stances. v. Hanley, supraGuy

922,505,504, (1967).Branche, A.2d 923107 N.H. 225
wasfound that “ASAP 1973”trial courtIn this case the specifically

1973in theas soon as yearthe to mean possibleintended by parties
themto holdto allow the sellersdid not intendtheand that plaintiffs
bankof Sinceafter the end 1973.the and saleto agreementpuchase

5ondate of the contractfrom the Augustwas not availablefinancing
1973, thatcourt ruledthe trial plain-the end of correctlythrough

under theof theirto a refund specificwere entitled depositstiffs
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Friedman, Con-contract. M.of theand circumstanceslanguage
1.5, (1963).§ at 49of Realandtracts Conveyances Property

However, not “ASAP 1973” aseven if the contract had specified
date, wascould have found thatthe trial court financingthe closing

time. Whether the ten monthswithin a reasonablenot available
the time of the contract in 1973 to the timefrom August financing

in was a “reasonable time” was abecame available 1974April ques­
on the circumstancescourttion of to be determined the trialfact by

882,463, 466, 884114 A.2dof the case. Newcomb v. 99 N.H.Ray,
the “time which defendants[in]The trial court found that(1955).

unreasonable, months aftertenwould have closed the issale being
months afterand fourthe and sale wasagreement signed,purchase

of(Second)error. Restatementthe date.” was notThisclosing
8, Restate­1973);(Tent.§ Comment d Draft No.(c),Contracts 267

§ (a), (d) (1932).ment of Contracts 276

overruled.exceptionDefendants’

All concurred.
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