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Merrimack
No. 7189

HampshireState of New

v.

Viktor Novosel

5, 1975June

II,Rudman, andWarren B. Robert V.attorney general, Johnson
brief for the State.assistant attorney bygeneral,

brief for the defendant.Carroll F. and Leonard Merski byJones

The in murderPer main issues thiscuriam. second-degree
whichof 651:8 and :9(1)case are the RSA per-constitutionality
ofmit the to indict for the reason insanity,to omitjurygrand

court,the after it to beand in such case allow finding dangerous
commit him to the orfor defendant to at to prisongo large,

transferred;orfor life unless sooner releasedthe State hospital
whether, of thethere a of(2)and when is question insanity

defendant, order a bifurcatedcourt has discretion tothe trial
trial.

in 1975 was indicted forDefendant second-degreeJanuary
acommitted means ofmurder to have been by firingalleged

24, aDecember 1974. The State wason pretrialgrantedpistol
examination, motionand in the State’stopsychiatric response
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defendant’s on the defensecounsel filed notice of intent to rely
withother in accordanceof as well as defensesinsanity Superior

-D. The ofCourt Rule 90-C and RSA question competency628:2.
State, neither side movedtrial raised the butto stand was also by

the trial court decided not tofor a on that issue andhearing
Missouri, U.S.a sua v.conduct See 420hearing sponte. Drope

(1975).162
didDefense informed the trial court that defendantcounsel
notnot want to defense and therefore hadraise as ainsanity

notice nowthe notice of intent counsel. This hasfiled bysigned
the State wouldbeen withdrawn. State’s indicated thatcounsel

of trial the defense movedevidence at the andinsanityproduce
whichfor a bifurcated trial the State opposed.

so itmoved that the be recalled thatThe State jurygrand
evidence,whether, incould determine view of availablepresently

omit under RSA 651:8.it would to indict reason ofby insanity
thethe of constitu-counsel and raisedDefense questionobjected

of and :9.RSA 651:8tionality
of theAll the various motionsof law raisedquestions partiesby

Keller,were reserved and transferred without byruling C.J.
The in totrial court its discretion has the recon-authority

vene the as the If theStategrand jury requests. grand jury
omit the of orshould to find an indictment for reason insanity

mental and to the courtso under RSAcertifyderangement,
651:8, under RSA would a duecommittal 651:9 require process

1973). Con-in accordance with RSA 135:30-ahearing (Supp.
we hold RSA 651:8 and :9 to be constitutional.sequently

We also the can in ahold that trial court its discretion order
bifurcated trial the of at the time theissue ofreserving insanity

offense to be a later in thedetermined at trial event thealleged
finds defendant committed the acts Such bifurca-jury charged.

which trialtion involves the exercise of the discretion judges
to determine “the manner and thehave had ofalways timing

or of thetrial of all issues in an action ... Mut.part .’’Jamestown
689,Meehan, 639, 641,Ins. Co. v. (1973).113 N.H. 691312 A.2d

No reasons for inexist a different rule criminalprescribing
inthan civil so due is not thecases as deniedlong process

Comment, Trials,See anddefendant. Due Process 66Bifurcated
Shaw,(1971); 103,U.L. Rev. Ariz.Nw. State v. 106 471327

(1970).715P.2d

Remanded.
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of the SenateRequest
No. 7237

Opinion of the Justices

17, 1975June

The of the for an of thesenatefollowing request opinion justices
10, 1975, 11,was on inand filed this court onadopted June June

1975:
“Whereas, Senate,there is before the Housepresently pending

1006, state;Bill An Act certain of revenue for thesourcesincreasing
and

“Whereas, an amendment to House Bill 1006 has been proposed
Senate;in the and

“Whereas, the has been to theraised asquestion constitutionality
1006; now,of the the to BillSenate’s amendment Houseproposing

therefore, itbe
the Senate:“Resolved by

“That the of the Court bejustices Supreme respectfully requested
their on theto opiniongive questions:following

“1. Are the of the amendment to BillHouseprovisions proposed
1006 a bill as Article 18 of Part of theSecondmoney specified by
Constitution of New Hampshire?

affirmative,If the to 1 in the“2. answer is does suchquestion
of House Bill 1006 the Senate constitute aamending by originating

bill the and therefore violate Article ofSenate 18 Partmoney by
Second of the Constitution of New Hampshire?

“That the clerk of the Senate forward ten of these resolu-copies
tions, ten of Bill theHouse 1006 and ten ofcopies copies proposed
amendment to House Bill to the of the1006 SupremeJustices
Court.”
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The answer returned:wasfollowing

To the Honorable Senate:

The of the court thejustices give followingundersigned supreme
ofanswer to the contained in Resolution No. 16questions your June

10, 1975, 11,filed with the court on 1975.June
wouldThe to House bill 1006amendment the senateproposed by

ina of skillauthorize the commission tosweepstakes operate game
which of event listan a weekly sporting mayeligible purchaser

on theto the of the events containedselect winnersattempt sporting
list and to win if he does so successfully.prizes

of theThe in is: “Are thefirst resolutionquestion your provisions
amendment to Bill 1006 a bill asHouseproposed money specified

Article of of the Constitution of New18 Part Second Hamp-by
shire?”

II,Part article of the that “All18 State constitution states money
thebills shall in the house of but senateoriginate representatives;

with, amendments, Inor concur as on other bills.”may propose,
642, (1901),A. andthe 70 N.H. 50 329Opinion Justices, Opinionof of

justices, 102 N.H.80, the was advised(1959),150 813 senateA.2dthe
II,that bills” within the of article 18 are those“money meaning part

642,(70a direct tax the N.H. at 50 A. at“imposing upon people”
82,329), those that (102“raise direct taxation” N.H. at 150bymoney

815).at said in those that suchA.2d Thejustices moneyopinions
Sutherland,bills must in the ofhouseoriginate representatives. 1J.

§ (4th 1972).Construction 9.06 ed. C. SandsStatutory
Direct taxation means and estates. thetaxes polls Opinionupon of

518, 521, 818, The(1957).101 N.H. 131 amend-820Justices, A.2d
ment the senate not and Ifis a tax estates.proposed by upon polls

enacted,the amendment theis to be raised under it wouldmoneys
not of anthe ‘“enforcedacteffect of a purchaser,be the voluntary by

contribution to for the of the stan-provide support government,’
LaFranca, 568,dard definition of a tax. United States v. U.S.282 572

(1931).” United v.States State Tax Comm’n the State 43Mississippi,ofof
4681, 2,(U.S. 1975.)U.S.L.W. 4683 June

The amendment the senate would theproposed by appropriate
net received from the sale of event listsproceeds weekly sporting

to districts and toward the health and educationalschoolequally
needs of children in the State. A bill state isappropriating money

II, 18,not within the of article anda billmoney meaning part “may
or thein either the House of Senate.”originate Representatives
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813,82,80, (1959);815N.H. 150the A.2d102Opinion Justices,of
800, 809-10, 90, 95-96the Mass. N.E.2d337 152Justices,Opinion of

Sutherland, (4th§ ed. C.1 9.06(1958); ConstructionStatutoryJ.
1972).Sands

hereearlier andThe views in our opinions repeatedexpressed
in thea bill that mustwhat constitutes money originateconstruing

of and of statehouse construing appropriationsrepresentatives
inthe ruleas not billsmoney money represent generalconstituting

Annot.,1 4 973the United SutherlandStates. A.L.R.2dsupra;J.
(1949).

the not a billThe amendment senateby being moneyproposed
constitution,II, thethearticle 18ofof Statewithin the partmeaning

is “No”.to first questionanswer your
un-This answer renders consideration of secondyour question

necessary.

R.Frank Kenison
Laurence I. Duncan

LampronEdward J.
A.William Grimes

F.Robert Griffith

of House of RepresentativesRequest
No. 7228

Opinion of the Justices

20, 1975June
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The resolution was the house offollowing adopted by representa-
28, 1975, 29,ontives and filed with the court onMay supreme May

1975:
“Whereas, there before the ofis Housepresently pending Rep-

138,resentatives Senate Bill to definition of1975 therelating prop-
tax;within the understate the business anderty profits

“Whereas, the of 1975 Senate Bill 138 is to relieve frompurpose
taxation certain of the state commission who wouldliquorsuppliers

tax;otherwise be to the business andsubject profits
“Whereas, concern has been that thisexpressed limiting proposed

to and wines be in violation of thelegislation spirits may ‘propor-
tional and reasonable’ of ofArticle 5 Part Second ofrequirements
the Constitution of New or create anHampshire may impermissible
classification of in ofviolation Article 6 of Part Second ofproperty
the ofConstitution New now therefore be itHampshire,

“Resolved the ofHouseby Representatives:
“That, the of the Court be re-justices Supreme respectfully

to their thequested give opinion upon following important ques-
tions of law:

the court limit the definition of“May general constitutionally
1,1‘business under whenRSA 77-A: theorganization’ consequence

of such a limitation is to relieve from taxation otherwise taxable net
income derived from a of business asparticular type activity

in 1975 Senate Bill 138? Would other of thespecified any provision
New Constitution be violated if Senate Bill were138Plampshire
enacted into law?

“That, the Clerk of the House transmit ten of this resolu-copies
tion and ten of Senate Bill to138 the Clerk of thecopies Supreme
Court for consideration said court.”by

The answer was returned:following

To the House Representatives:of

The referred to this court is whether thequestion legislature may
limit the definition of “business underconstitutionally organization”
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other-RSA I as to relieve from taxation77-A:l so business profits
wise net of winestaxable income derived from sales andspirits

under the direc-into the State certainbrought suppliersby express
of, with,tion foror under an the State commissionagreement liquor

commission, 11to in bill 138. 77-A:sale the as Senate RSAproposed
Definitions)(Business Tax: defines a businessProfits organization

solewhether pro-as partnership,corporation,enterprise,“any
trust,association, or otherreal estate trustbusinessprietorship,

andorforwhich is gain profitform of organizedorganization,
from ofbenefit the propertywhich economic employmentderives

state, areassuchwithin theor labor or both except enterprises
....” under theincome ap-from taxationmade exemptexpressly

at1973) a taxRSA 77-A:2 imposesfederal statutes. (Supp.plicable
of everythe taxable business profitsthe ofrate seven uponpercent

business organization.
theSenate bill No. 138would narrow the of term “businessscope

theused 1 “[f]oras in RSA 77-A: I thatorganization” by providing
of this the within the state’purpose paragraph, phrase ‘property

does include which into the statenot and wines arespirits brought
for toof sale the State commission under theliquor expresspurpose
direction of or under an with commission.”said Limitingagreement
the indefinition of “business this fashionstatutory organization”
would relieve from the taxable net income de-taxation otherwise
rived offrom the sale and wines to the State commis-liquorspirits
sion.

The the withNew constitution entrustsHampshire legislature
forbroad to the ofdiscretion classifyselectively property purpose

206,202, 208 A.2d 458,the N.H.taxation. 106 461Justices,Opinionof
533, 536, 845,(1965); the 97 N.H. 81 848-49A.2dJustices,Opinion of

550, 700,548,the 95 N.H. 65 701(1951); A.2dJustices,Opinion of
118,115, 636,91(1949); v. N.H. 14Havens A.2dAttorney-General,

II, 5(1940);638 N.H. Const. arts. and 6. of taxes laid“Inequalitypt.
forbidden, notbut caused some andis inequality by taxing property

561, 574,other is N.H.the 82permitted.” Opinion Justices,taxing of
284, (1927). of for138 A. classifications291 Legislative property

will beof taxation sustained so as reasons” for“justpurposes long
202, 206,exist. the 106 N.H.the selections Justices, 208Opinion of

458, 506, 508,the 94(1965);461 N.H.Justices,A.2d 52Opinion of
294, Court, 565,4 N.H.(1947); (1829).A.­ the 5682d 296 Opinion of

broad,todiscretion theWhile the islegislature’s classifyproperty
it from for ofconstitution prohibits classifying taxpayers purposes

202, 205, 458,the 106N.H. 461taxation. 208 A.2dJustices,Opinionof
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533, 536, 845,(1965); the 97 N.H. 81 849Justices, A.2dOpinion of
II,(1951); art.N.H. Const. 6. can be for taxclassifiedpt. “Property

559,The cannot.” the 84 N.­H.purposes. taxpayers Opinion Justices,of
569, 321,149 A. (1930).326

Whether billSenate No. 138as drafted toseekspresently classify
or is not clear. of a“[T]hetaxpayers only property constitutionality

is to be decidedstatute an examination of its real and itsby purpose
496, 497,actual effect.” the 87 N.H. A.179 409Opinion Justices,of

If(1935). the effect of the is to certainproposal exempt taxpayers,
commission,whoi.e. those sell and wines” to the State“spirits liquor

tax,from this State’s business it is unconstitutional.general profits
If, however, Senate bill No. 138 net income fromclassifiesmerely
the sale of and towines” the State commission as“spirits liquor

from iftaxation and a reason” can be foundproperty exempt “just
so, 174,the 114for it is constitutional. N.H.Justices,doing Opinionof

177-78, 568, (1974).317 570A.2d

Frank R. Kenison
I.Laurence Duncan
LampronEdward J.

William A. Grimes
Robert F. Griffith

20, 1975June
D. Rock, Senator,Alan 12,District filed memorandum.

Currier,R. 15,Philip memorandum.filedDistrictRepresentative
Hat Inc., Nashua,of memo-filedEnterprises, New Hampshire,
randum.
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Original
No. 7111

RelatingProposedre to Grievance ProceduresIn Rules

25, 1975June

on conduct toThe committeePer curiam: professional pursuant
23,19, 1974, effectiveCourt Rule 26 (adoptedSupreme June June

rules(113 (1973)) submitted forN.H. 853 approval proposed1974
from membersWritten commentto procedures.relating grievance

the barcourt and interested members ofof the bar was invited theby
7, R.who to be heard on 1975. Pauldesired Februaryorally argued

Cox, Gardner, ofF. the committee andand Laurence Esq.,Esq.,
Reno,H. written comments andRobert submittedEsq., argued

III, Silverstein,L.Honorable Charles G.orally. Douglas Jerome
T. submitted written com-and Frederic Greenhalge, Esq.,Esq.,

Haseltine, a member of theand Edwardments laysuggestions. J.
committee, at the haveon the rules Wecommented orally hearing.

all of thetoand pro-relatingconsidered comments suggestions
noted,rules, re-the ruleswith theand changes proposedposed

thisattached toand areCourt Rule 26the Supremeplace present
form.in their correctedopinion
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I.

1975,25, rules and thetheWe effective July proposedapprove
theof torules subject following changes:procedure

in 1 A. The1. Rule eliminated as it is covered ruleis remaining12
to conform to thisare renumberedrules 13 18 change.through

“It is theof rule 1 B is amended to read:The second sentence2.
at all times inof to conduct himselfof that rightduty every recipient
of the bar aswith the standards membersconformity imposed upon

for the to law.”conditions right practice
4, sentence, the ofRule C second shall read:3. 3 “Upon approval

recommendations, thethe committee can dismisssuch andfindings
or and overseeadminister institutecomplaint, private reprimand,

in this Court asthe of formal proceedingsdisciplinaryprosecution
Rule 3ofin the second sentencethe be.” The wordcase may “party”

sentence,5,G next to lastto Rule 3 “may”C 5 is “attorney”.changed
ofinstead “shall”.

4. Rule to after the a new sentence7 is amended add first sentence
client,to read in which a clientas follows: “Funds of a and funds has

an interest in no beshall be in a trust account and shall waydeposited
with the firm offundsof an or the fundsofthecommingled attorney

the attorney.”
5. The “The Courtlast sentence of rule is amended to read:7 may

at time order an audit of such financial records or trust accountsany
of an and other it deems totake such action asattorney necessary

the The sentence asprotect public.” originally proposed permitted
audit of “an onfinancial records” and was objectionableattorney’s
self-incrimination under the rule laid down in v.grounds Spevack
Klein, (1967).385 U.S. 511 In our the limitation of the auditopinion
to records and accounts which an is rule ofrequiredattorney by
court to maintain for the of the avoids this constitutionalprotection public
objection. Association, 313,v. Md.esen Bar 305269Andr­

denied,(1973),845 cert.A.2d 414 U.S. 1065 (1973); Scull,seeIn re 63
108, 305 (1973).70A.2dN.J.

E, sentence,Rule 14 of6. first instead “shall”.“may”
It was to the that we add7. oralsubsequent argumentssuggested

to the clerk ofto rule 7 a thatrequirement annuallyattorneys certify
as rulethis court their maintenance of trust accounts 7.required by

While this to merit we are not tohavesuggestion appears disposed
to the to bethis addition to rule 7 without an baradopt opportunity
amendment,If theheard. committee desires to submit such an it

be considered at a later date.may
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II.

from of theThe comments and interested memberssuggestions
in thebar have been and have resulted some of modifica-helpful

we in In view of thetions have made the rules. nature ofproposed
which we have it desirable tosome rejected, appearssuggestions

of our foroffer some reasons them.notexplanation adopting
The that the committee should act writtensuggestion only upon

of trialand all the due acomplaint provide process safeguards
to of the Thethe functions committee. rulesmisconstrueappears

the committee to aconduct anpermit complaintinvestigation upon
or theits own motion. When the isupon investigation completed,

matter,committee the a formal to thedismissmay complaintbring
court, or issue a to the In the event of aprivate reprimand attorney.

the to the court and obtain areprimand, attorney may appeal
No the committeeis attendanthearing. upon investigation,publicity

and if the is the action of the committee hasunjustified,complaint
the from unwarranted and toprotected attorney publicity damage

the In re-the event of an from aappealattorney’s reputation.
court,or in the ofevent a formal to this rule 15primand complaint

(new 14)rule the with dueprovides respondent-attorney complete
The (effectiverule asprocess protection. proposed adopted June

23, 1974) in with theis accord contained in therecommendations
of the American Bar Association onCommitteereport Special

Enforcement,Evaluation of Problems and Recom-Disciplinary
71, Draft,in (Finalmendations EnforcementDisciplinary 92 June

1970) [hereinafter cited Clarkas Report].
8,We have the that rule forrejected suggestion providing suspen-

defined,of ansion convicted of a serious crime thereinasattorney
should be eliminated. “No of enforcement isfacetsingle disciplinary
more to blame for of oflack confidence in theany public integrity
the bar than the that a convicted topolicy permits attorney practice
while from Clarkimmunityapparently enjoying discipline.” Report

The of the bar and the of the dictate124. integrity protection public
the rule the ofthissummary by periodsuspension permitted during

offrom conviction a serious crime.any appeal
We to 5 thehave also rule which extendsobjectionsrejected

Prosser, §absolute (W.to statements in court Tortsprivilege given
in(4th 1971))114 ed. to madestatements disciplinary proceedings

in faith. It theare made denies togoodproviding they privilege
court,statements made other than to the committee or attorney

in we believeThis is accord with what to be the better rule.general.
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Ore.Annot., 219(1961);( See 77 v.493 Ramstead Morgan,A.L.R.2d
383, Clark Reportthe(1959))347 594 and is recommendedP.2d by
at 74.page

So ordered.

Relating toRules Grievance Procedures

contents Page
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G. to File Certificate of ConvictionDuty 319
H. of Committee to File Certificate ofDuty

Conviction 319
I. Indicted or Bound OverAttorneys 319

Where an is Declared to be9. Proceedings Attorney
or is to beIncompetent Alleged «Incapacitated 319

A. Mentally Incompetent 319
B. Determination of Incapacity 320
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E. Burden of Proof 321
F. ofWaiver Doctor-Patient Privilege 321
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B. of AffidavitDisposition 322
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11. Reciprocal Discipline 322
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323D. Affidavit as toFiling Compliance
323E. Retention of Records
32313. Reinstatement
323A. Time to Move for Reinstatement

Before Committee 323B. Re ReinstatementHearings
Bar 324of CounselC. Role

324D. Expenses
32414. Procedure
324ProceedingsDisciplinaryA. Instituting
324B. Service
324AnswerC.
324.OrdersD. Temporary
324Referee or OthertoE. Reference JudgeJudicial
325F. Investigation

Orderof CourtG. Distribution 325
ActionH. Other 325

ofI. Conform to SuperiorRequirements
Court Rules 325

InterestsProtect Clients’of Counsel to15. 325Appointment
A. of Attorneys 325Appointment
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B. Nondisclosure 325
C. Expenses 326

Proceed, etc.16. Refusal of to Compromise,Complainant 326
17. to EnforcementExpenses DisciplineRelating 326

1. in General:MattersDiscipline

admitted to law in thisA. attorney practiceAnyJurisdiction:
aor admitted to court of thisState byany practiceattorney specially

ofto this Court and theState is the jurisdictionsubject disciplinary
hereinas hereinafter defined. contained shallCommittee Nothing

areother asto to court such necessarybe construed powersdeny any
be-to control over conductedfor that court maintain proceedings

it, or disbarment ofsuch as the offore contempt. Suspensionpower
of this Court.shall not terminate jurisdictionan attorney

The law in this StateB. For toGrounds practiceDiscipline: right
holder is fit to be en-the that theis upon assumptionpredicated

ofwith matters and to aid in the administrationtrusted professional
Court. It is the ofas an and as an officer of the dutyjustice attorney

at all in con-of that to conduct himself timesevery recipient right
ofwith the members the bar asstandardsformity imposed upon

conditions for the to law.right practice
or concertActs or omissions an inindividuallyby attorney

which violate the standards ofwith orperson profes-any persons
have been and that be time tosional that fromany mayresponsibility

Court,time hereafter or this shall constituteadopted byapproved
for whethermisconduct and be or not theshall grounds discipline

act or omission occurred in the course of an relation-attorney-client
ship.

C. to ofMatters: MattersPriority relatingDiscipline disciplineof
an shall take over all other civil in thiscasesattorney precedence
Court.

2. Definitions:

onA. Committee Professional“Committee” meansCommittee:
Conduct or to receive andcommitteesuccessorany designated
investigate complaints against attorneys.

B. orBar attorneys“Bar Counsel” means theCounsel: attorney
for the of all theresponsible proceedingsprosecution disciplinary

Court, Com-before the Thethe Committee or hearing panel.any
mittee the Newshall members ofone or more activedesignate
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number,Bar Association other than one of their to actHampshire as
inBar Counsel the and of evidence in theinvestigation presentation

matter under consideration.

3. CommitteeOn Conduct:Professional

TheA. Court a Committeeshall to be known as theappoint
(hereinafterCommittee On ConductProfessional referred to as the

“Committee”) which shall consist of fifteen onemembers of whom
beshall the Court theas Chairman and another theasdesignated by

Vice Chairman to act in the absence or of the Chairman.disability
There shall onebe member of the Committee from each incounty
the orState such other thedistricts as Court may designate.

selected,B. When the Committee is first five of its members
shall be for a term of one five for a term of twoappointed year, years
and five formembers a term of three and thereafter allyears regular

shallterms be three No member shall serve for more thanyears.
terms,three consecutive but he be after a ofmay reappointed lapse

one The Committee shall act with theyear. concurrence of aonly
however,of its members andmajority thatpresent voting, provided,

members shall constitute aeight quorum.
TheC. Committee shall have the andpower duty:

1. To consider and the conduct ofinvestigate any attorney
within the of this Court and initiatejurisdiction such inves-may any

on ownits motion or undertake thetigation same com-may upon
plaint by any person.

To2. a Bar Counsel and such assistant Bar Coun-appoint
sel as from time to time be tomay therequired properly perform
functions hereinafter prescribed.

3. To as be inand theappoint may discretion ofnecessary
Committee,the of threehearing panels members and toconsisting

to suchassign ofhearing panels complaints concerning charges
misconduct.

4. To make a determination either on its own orfindings
after review of a as to whetherfindings by or not suchhearing panel

dismissal,conduct warrants or formalprivate reprimand discipli-
innary this Court. the of suchproceedings Upon approval findings

recommendations,and the committee can dismiss the complaint,
administer or institute and oversee theprivate reprimand, prosecu-
tion of formal in Court thethis as casedisciplinary proceedings may
be.

5. To to the ofreprimand subject jurisdictionattorneys
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a letter of AnyCourt for misconduct discipline.this issuingby
the Committeeissueda letter of byattorney by disciplineaggrieved

to Court. Suchthehave the to such rightshall disciplineappealright
of the letter ofwithin frommust be exercised days receiptthirty

the Court.of be determined1'he manner shall bydiscipline. appeal
in thereferee sameThe Court refer the to a orjudgemay appeal

affirmed,beinmanner as Rule 14. Such mayprovided discipline
modified or reversed.

notrules of inconsistent with the6. To adopt procedure
rules this Court.bypromulgated

7. To such and other aspersonnelinvestigativeappoint
the Committee shall deem necessary.

4. Bar Counsel:

A. The Committee shall a Bar and such Assist-Counselappoint
ant Bar beCounsel as may required.

B. have the and to allCounsel shall duty prosecutepower
the Committee andbeforeproceedings hearing panels,disciplinary

this Court as the case be.may
C. withCounsel shall at conducted toappear hearings respect

for ormotions reinstatement disbarredby suspended attorneys,
incross-examine witnesses of the motion andsupporttestifying

evidence, inif thereto.marshall available oppositionany,
D. Within the authorization the Com-budgetary byapproved

mittee, Counsel shall othersuch andappoint investigative personnel
as Bar Counsel deemshall necessary.

immuneEach shall be from civil5. forImmunity: person allliability
Committee,inmade faith to thestatements thegoodof his office of

or to Court orthis inGeneral giventhe orAttorney any investigation
to misconduct of analleged Theattorney.pertainingproceedings

does not exist as toof statementsimmunitythis made toprotection
Committee, staff, counsel,itsTheothers. andinvestigators any

Panels, be civilmembers of the shall immune fromHearing liability
out the of theirfor conduct of duties.performanceany arising

At of anFor The Committee:6. Power anySubpoena stage investigation
Courtwitnesses issued thebe summonedmay by subpoena by upon

of or be-the Committee a Witnessesrequest respondent attorney.
be under orfore the Committee shall examined oath affirmation.
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com-7. shall maintainFinancial Records:Attorney’s Every attorney
records of the maintenance and of allplete handling, disposition

funds, other of a client time in hissecurities and atproperties any
from the of to the timetime of final distributionpossession receipt

and for finalshall such records a of six afterpreserve period years
funds,distribution of such securities or other or anyproperties

thereof. of client and in which a client anFunds a funds hasportion
interest be in a trust account and shall in no beshall deposited way

with the funds of an or the funds of the firm ofcommingled attorney
the The Court at time order an audit of suchattorney. may any
financial records or accounts of an and take suchtrust attorney
other action it to theas deems necessary protect public.

8. Convicted Serious Crimes:Attorneys Of

A. the with the Court of a certified of anyUpon filing copy
Court record that an been convicted of ahasattorneyestablishing

defined,serious crime as hereinafter the Court enter an ordermay
the whether the conviction resulted from asuspending attorney,

of or nolo contendere or from ora verdict after trialplea guilty
otherwise, and of the of anregardless pendency appeal, pending
final of a to be commenceddisposition disciplinary proceeding upon
such conviction.

B. The term crime”“serious shall include andany felony any
which,lesser crime a element of as determined thenecessary by

crime,or common law definition of interfer-such involvesstatutory
ence with the ofadministration falsejustice, swearing, misrepresen-
tation, fraud, deceit, extortion, theft, orbribery, misappropriation,
an or a or of commitsolicitation another to aattempt conspiracy
“serious crime.”

C. A certified of Court record the convic-copy any establishing
tion of an for crime” evi-“serious shall be conclusiveattorney any
dence of the of crime incommission that any disciplinary proceed-

himinstituted based the conviction.ing against upon
D. the of a certificate of conviction of anUpon receipt attorney

crime”,for a “serious the Court and shall if hasmay, suspension
above,ordered to Abeen institute apursuant sub-paragraph forr

referee,refermal and the matter to a indisciplinary proceeding
which the sole issue to be determined shall be the extent of the final

to be that a sodiscipline imposed provided disciplinary proceeding
instituted will not tobe until all from thebrought hearing appeals
conviction are concluded.
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of anof convictioncertificate a attorneyE. of aUpon receipt
crime”, Court shall referthea “seriouscrime notfor a constituting

war-it deemwhatever actionCommittee for maythe matter to the
how-of anthe institution provided,ranted investigation,including
withreferenceever, make noin its discretionthe Courtthat may

for minor offenses.to convictionsrespect
“A” aboveofunder theF. An provisionsattorney suspended

thatcertificatethe of a demonstratingbe reinstated filingmay upon
reversed buthas beencrimeconviction for a seriousthe underlying

then pendingthe reinstatement will not terminate any proceeding
theagainst attorney.

which anthe in attorneycourt within StateThe clerk ofG. any
conviction,shall, of saidwithin tenof crime daysis convicted any

thereof to this Court.a certificatetransmit
ofconvicted abeenthat an hasH. advised attorneyUpon being
theState, whetherdeterminethe Committee shallcrime within this

forwarded ahaswhere the conviction occurredclerk of the Court
of “G”theto Court in accordance withcertificate this provisions

or if thethe clerkIf certificate not been forwardedabove. the has by
theit shall be responsi-conviction occurred in another jurisdiction,

a certificate of conviction and toto obtainthe Committeeofbility
transmit it to this Court.

over forI. Whenever indicted or bound anyan isattorney
includ-the Court as it deemsshall take such actions necessary,felony

but not limited to the of the attorney.ing suspension

Ill

9. Where An Is Declared To Be Or IsAttorneyProceedings Incompetent
To BeAlleged Incapacitated:

A. been declared incom-Whenever an hasattorney judicially
or or committed to a mental institu-petent voluntarily involuntarily

tion, Court, fact,the of the enter an orderproof mayupon proper
such from the of law until the furthersuspending attorney practice

order of the Court. A of such order shall be served suchcopy upon
his and such other in mannerand suchattorney, guardian persons

as the Court direct.may
B. Whenever the Committee Court to deter-shall thepetition

mine whether an is from theattorney incapacitated continuing
of law of orreason mental or illness orpractice by physical infirmity

intoxicants,because of addiction to or the Court take ordrugs may
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direct action itsuch as deems or to determinenecessary proper
whether the is so the examinationattorney incapacitated, including
of the medical the Courtsuch as shallattorney by qualified experts

If, matter, thedue consideration of the Courtdesignate. upon
the from toconcludes that isattorney incapacitated continuing

law, it enter him on the ofshall an orderpractice groundsuspending
such for an indefinite and until the further order ofdisability period
the Court and theany pending disciplinary againstproceeding

be held inattorney may abeyance.
The Court for notice to theshall suchprovide

of in the matter as it deemsrespondent-attorney proceedings
and advisable and shall an to theproper appoint attorney represent

heif is withoutrespondent adequate representation.
If,C. the course of a theduring disciplinary proceeding,

that he from acontends isrespondent-attorney disabilitysuffering
illness,of mental or or or ofreason becauseby infirmityphysical

intoxicants,addiction to or which itmakes for thedrugs impossible
himself, theto defend Courtrespondent-attorney adequately

enter an order theshallthereupon immediately suspending
from to until a deter-lawrespondent-attorney practicecontinuing

made of the to continuemination is respondent-attorney’s capacity
law in a instituted in accordance theto withproceedingpractice

of “B” of Rule.thisprovisions paragraph
If, in the course of a under this Rule or in aproceeding

the Court that theshall determinedisciplinary proceeding,
not it take such actionis so shallrespondent-attorney incapacitated,

it for theas deems and advisable a directionproper including
the theof respondent-resumption disciplinary proceeding against

attorney.
D. under the of this RuleAny attorney suspended provisions

the of onefor reinstatement yearmay apply following expiration
other time the Courtfrom the date of or at such as maysuspension

direct in the order of or modification thereof. Suchsuspension any
clearshall be the Court aby byapplication granted upon showing

and evidence that the has been re-convincing attorney’s disability
moved he fit the ofand is to resume law. suchpractice Upon

the Court take or direct itsuch action as deemsapplication, may
or to a determination of whether thenecessary proper attorney’s

has been removed a direction for an examina-disability including
tion of the such medical the Courtasattorney by qualified experts

discretion,In theshall its Court direct that thedesignate. may
of such an examination shall be theexpense paid by attorney.
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suspendedattorney by order inanbeenhasanWhenever
and,“A” of this Ruleofthe paragraphwith provisionsaccordance

taken, he has been de-thereafter, judiciallydulyin proceedings
further evi-withthe Courtbe may dispenseclared to competent,

rein-direct hisremoved andhas been maydence that his disability
and advisable.it deemssuch terms as properstatement upon

thisunderofan order suspensionE. In a seekingproceeding
In athe Committee.Rule, rest withof shallthe burden proof
thisundera suspensionan order terminatingseekingproceeding

Rule, attorney.thewithof shall rest suspendedthe burden proof
an attorneyfor reinstatement byF. The of anfiling application

waiver ofconstitute adeemed toshall befor disabilitysuspended
of theto treatmentwith anyrespectany doctor-patient privilege

beThe shallof his attorneythe disability.attorney during period
to the name of psychologist,disclose every psychiatrist,required

has beenthewhom or in which attorneyandphysician hospital by
to thehe furnishand shallexamined or treated since his suspension

andinformationwritten to each to suchCourt consent divulge
or therecords as the Committee Court-appointedrequested by

medical experts.

10. Under Investigation:By Attorneys DisciplinaryResignations

into theA. An who is the of anattorney subject investigation
of on submit hismisconduct his bymay resignationallegations part

he tothat desiresto the Committee an affidavit statingdelivering
and that:resign

rendered; he(I) and ishis is voluntarilyfreelyresignation
duress; of theor he is awarenot to coercionsubjected fullybeing

of his resignation;implications submitting
is an(II) he is aware that there presently pending investiga-

into that he has been of misconduct thetion natureallegations guilty
forth;which he shall setof specifically

he that the material facts(III) whichuponacknowledges
true;the andis arecomplaint predicated

ifthathe knows(IV) becausehe submits his resignation
underwere the misconduct investigationcharges predicated upon

them.he could not defend himself againstsuccessfully
affidavit, shallthe CommitteeB. of theUpon requiredreceipt

it deemsasfile it such actionwith the takeCourt and the Court may
necessary.

filed inC. The of of an supportcontents an attorneyaffidavit
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ordisclosedof not be publiclyhis from the Bar shallresignation
oforderonmade other exceptavailable for use in proceedingany

the Court.

of a certificate that an attor-Upon receipt11. ReciprocalDiscipline:
in anotherin this State has beenadmitted to disciplinedney practice

enter an order the identicalthe Court may imposingjurisdiction,
discretion, the theor in its attorneysuspending pendingdiscipline

inA final anotherof final juris-adjudicationdiscipline.imposition
ofbeen misconduct shall bediction that an hasattorney guilty

for of aevidence of the misconductfacie purposesconsidered prima
in this State.proceedingdisciplinary

OrDisbarred Attorneys:12. Suspended

be ordered theA orA. disbarred attorney may bysuspended
mail,certified return re-orCourt to receiptnotify by registered

matters,in other thanallclients being represented pendingquested,
inoror administrative matters anyproceedings pendinglitigated

or and hisof disbarment consequentcourt or his suspensionagency,
disbar-of hiseffective dateto act as an after theattorneyinability

otherto seek legalclientsand advise saidment or shallsuspension
counsel.

be ordered theorA attorney may byB. disbarred suspended
mail, return re-or certifiedto receiptCourt notify, by registered

in matters orclients who is involvedeach of his litigatedquested,
or for eachand the attorney attorneysadministrative proceedings,
of his disbarment ororin matteradverse such proceeding,party

after theto act as an attorneyand inabilityconsequentsuspension
The notice to beordate of his disbarmenteffective suspension.

anotherthe substitution ofto the client shall advise promptgiven
in hisorattorney attorneys place.

not obtain substitute counselIn the event the client does
or it shall beeffective date of the disbarmentbefore the suspension,

to moveof the disbarred orthe suspended attorneyresponsibility
forin which the isin the court or pending,se proceedingagencypro

leave to withdraw.
for anorto to theThe notice be attorney attorneysgiven

client of theof thethe of residenceadverse shall state placeparty
ordisbarred suspended attorney.

of theafteror entryC. The disbarred attorney,suspended
order, ornew retainernotor shall accept anydisbarment suspension

matter ofnew caseor anyfor another inas legalattorney anyengage
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However, of thethe datethe from entrynature. periodduring
date, on behalfhe andwind complete,order and its effective may up

client, on the date.which wereall matters entryof any pending
addition, withinthat daysD. In the Court order thirtymay

order, theof the disbarment orthe effective date suspensionafter
the an af-file with Courtor shalldisbarred attorneysuspended

ofthewithhe(1) provisionfidavit that has fully compliedshowing:
Rule; ofhe has served a(2)and with and that copythe order this

forthshall setaffidavit alsoaffidavit the Committee. Suchsuch upon
or attor-of theor other address disbarred suspendedthe residence

him.be directed towhere communications thereaftermayney
and maintainE. A disbarred or shall keepsuspended attorney

that,thisof the taken him under Rule sorecords various bysteps
him,orinstitutedsubsequent by against proofupon any proceeding

and disbarment orof with these Rules with the suspen-compliance
will besion order available.

Reinstatement:13.

An has been for aA. who specific periodattorney suspended
ofmove for thenot reinstatement until the expiration periodmay

in the order ofspecified suspension.
Motions for mis-B. for reinstatement by attorneys suspended

be the atconduct rather than shall Committeeserveddisability upon
ofthereof.least two months to the return date Upon receiptprior

reinstatement,for shall refer the motionthe motion the Committee
Thetheto a Committee.panel hearing panelhearing appointed by

schedule a at which theshall respondent-attorneypromptly hearing
shall have the of clear andburden convincingdemonstrating by
evidence that he learn-has the moral andqualifications, competency

in law for admission to law in this and thatStateing required practice
ofhis the of law will neither detrimental toberesumption practice

the and of the bar or the administration ofintegrity justicestanding
nor subversive to the interest. At the conclusion of the hear-public

the shall file a itsing, hearing panel containingpromptly report
same,andand recommendations transmit with thefindings together

record, to the Committee. The review the ofCommittee shall report
record file ownthe and the and shall its recommenda-hearing panel

Court, record,the with the on ortions and withfindings together
the return of thebefore date motion for reinstatement. Following

of thethe submission briefs and oral if shallCourtany,argument,
enter a final order.
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reinstatement, cross-C. In all fora motionuponproceedings
examination of the the submissionandrespondent-attorney’s proof

evidence,of if in for reinstatementto the motionany, opposition
shall be conducted Bar Counsel.by

D. The Court in its discretion direct that the necessarymay
motionincurred in the of aexpenses andinvestigation processing

for reinstatement be thepaid by respondent-attorney.

14. Procedure:

be initiated in this Court theA. shall byDiscipline proceedings
writtenor the GeneralCommittee Attorney by complaintby setting

to the andof facts rise theforth complaintgiving allegingallegations
ofof the Code Professional asResponsibilityspecific provisions
Bar which have beenthe New Associationby Hampshireadopted

violated.
the inbe made on suchB. shall respondent-attorneyService

the Court direct.manner as may
shall answer eachC. specifi-allegationRespondent-attorney

file within after service of theand shall his answer thirty dayscally
him.uponcomplaint

orders asD. The Court make suchmay justicetemporary may
with or withouteither hearing. shallrequire Respondent-attorney

heard afterentitled to be ex order.be any parte
The Court refer the for before aE. may complaint hearing

After thereferee or otherjudicial judge. hearing, referee/judge
fileshall his written with the Court with ofreport specific findings

shall, andfact and of law. The Court after of briefs oralrulings filing
Ordermake such as justice may require.arguments,

F. In the event the Court decides to Barthat impose discipline,
to to theCounsel shall cause an be made asinvestigation

At theand to file such with the Court.respondent-attorney report
time the Court the of Baris considerimposed may reportdiscipline

in andCounsel and his recommendation suchimposing discipline
evi-be heard on his own behalf. No oralrespondent-attorney may

leavedence to character and shall be heardas except byreputation
of the Court.

The Court disbar or censuremay suspend, publicly
the Courtsuch terms and conditions asrespondent-attorney upon

for the of the and thedeems preserva-necessary protection public
tion of the of theintegrity legal profession.

disbarment, a of theIn the event of orG. copysuspension
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inof the andto the clerk court StateCourt’s order shall be sent every
tois admitted prac-in which theto respondent-attorneyeach State

to insuretocontinue beThe Committee shall responsibletice.
order ofthewith Court suspen-compliancerespondent-attorney’s

forviolationsCourt toto the as anyandsion or disbarment notify
deemsas the Court necessary.such action

herein,H. In addition to the described theprocedure Court
take actionsuch on its ownmay motion as it deems necessary.
I. and before the andCourt before thePleadings procedure

shall conform insofar as with thereferee/judge practicable require-
ments of the Court forRules trials of matters ofSuperior equity.

15. Counsel To Protect Clients’ Interests:Appointment Of

disbarred,A. Whenever an is or hisdiesattorney suspended,
unknown,whereabouts are and no or other re-executorpartner,

of the affairs is knownsponsible party capable conducting attorney’s
exist, Court, fact,to the of the anupon proper proof may appoint

or to make an of the files ofattorney saidattorneys inventory
toand take actionsuch as seems indicated toattorney theprotect

ofinterests clients of wellsaid as as the interest of saidattorney
attorney.

B. so not beAny shall to discloseattorney appointed permitted
information contained inany files so inventoried without theany

theconsent of client to whom such file relates as toexcept necessary
the order thecarryout to make suchappointing attorney inventory.

C. soAny shall be entitled to reasonableattorney appointed
and reimbursement forcompensation incurred.expenses

16. Proceed,To Neither un-Etc.Complainant Compromise,Refusal Of
nor theof towillingness to a orneglect Complainant sign complaint

settlement,a norprosecute or restitution shallcharge compromise
in itself abatement of an anjustify into the conduct ofinvestigation
attorney.

17. To incur-Expenses AllRelating Discipline expensesEnforcement:
red the Committee and Barby Counsel in the andby investigation

ofenforcement shall be the New Bardiscipline by Hampshirepaid
Association.
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of the SenateRequest
No. 7239

Opinion theof Justices

26, 1975June

29,onthe senateThe resolution was Mayfollowing adopted by
11,1975, courtfiled with the on 1975:and supreme June

“Whereas, the 1975there is before Senatepresently pending
868, oil and refiners fromHouse Bill prohibiting producers operat-

oil to treatretail stations and suppliersing gasoline requiring
anddealers uniformly;gasoline

“Whereas, thethe has been raised as to constitutionalityquestion
ofto aof certain of said bill and as the constitutionalityportions

now, therefore,bill; be itamendment to said Resolved byproposed
the Senate:

the Court“That the usticesof be requestedSupreme respectfullyJ
to on thetheir questions:give opinion following

the house“1. of BillDo the House 868 asprovisions passed by
of the United or New Hampshireviolate of the Statesany provisions

Constitutions?
Do the to House Bill“2. of the amendmentprovisions proposed

of or868 violate the of the United States Newany Hamp-provisions
shire Constitutions?

of resolu-clerk the Senate forward ten these“That the of copies
tions, ofand ten the proposedten of House Bill 868 copiescopies

Court.”thethe of Supremeto Bill868 toamendment House Justices
was returned:The answerfollowing

To the Honorable Senate:

868House Bill No.(1)are: whetherThe two submittedquestions
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and refiners oftowhich producers petroleumprohibitproposes
retail stations in the State andfrom gasolineoperatingproducts

of to treat dealersrequires suppliers petroleum products uniformly
from them either the orwould violate Federal New Hamp-buying

Constitution; (2)shire whether the senate toamendmentproposed
868,No. orand refiners which do not leasepermitting producers

stations,to viol-franchise retail stations suchoperateany gasoline
ates either the Federal or the State Constitution.

As the State house of House Bill No.passed by representatives,
868 to the nine intwo additional sections RSA ch.proposes already

1974,Franchises);of The339-C Gasoline Lawssee 24:1.(Regulation
(Producershouse’s version of RSA 10 and Refiners Prohi-339-C:

Outlets)bited from that “[a]fterRetail provides JanuaryOperating
1, 1977, a or refiner of notproducer petroleum products may

or a retail outlet in whichthis state sellsoperate, directly indirectly,
to the The amendment thegasoline proposed bymotoring public.”

senate adds the to the house’s version:following proviso “provided,
however, that such a or refiner so such retailproducer may operate

not,ifoutlets such or refiner does orproducer directly indirectly,
lease to orothers franchise to others retail inoutlets thisany gasoline
state.”

11, 1975,On this court notice thatprovided typewrittenJune
on thememoranda bebyquestions presented your request might

interestedfurnished any attorney, legislator, organization,by party
18,or ofmember the before 1975. Whilepublic Wednesday, June

several memoranda the on constitutionalopposing proposal
were oil (Seesubmitted Exxongrounds majorby companies Corpora-

Conner, Fla., Cir., 23,tion v. No. 74-1449 Ct. of 1975]),[Cir. 2d Jan.
no werememoranda received in favor of the proposed legislation.

The constitutional of court is to renderthisduty advisory opinions
II, 74;on N.H. art. theConst. seepending legislation. pt. Opinion of

537,98 N.H. (1954);104 the 93A.2d 208Justices, Opinion Justices,of
474, 475, 478,N.H. the will not(1944).37 479 SinceA.2d legislature

have an to consider House Bill No. 868 to itsopportunity prior
imminent a balanced ofand sinceadjournment presentation oppos­

on the theviews constitutional issues raiseding by pro­important
court, wehas not been to thisposals requestpresented respectfully

Note,to be from Harv.excused an 72advisoryrendering opinion.
723, Comment, 1302,L. L. Rev.(1959);Rev. 69 Harv. 1308-09732

Analysis, 24 Ind.203,Field,(1956); The 214Advisory Opinion-An L.J.
(1949). “It are notmust be remembered that advisory opinions
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Frankfurter,F.thatare slay.”They ghostsmerely advisory opinions.
1002, (1924).Rev. 100837 Harv. L.On Opinions,A Note Advisory

Frank R. Kenison
I. DuncanLaurence
LampronEdward J.

William A. Grimes
F.Robert Griffith

26, 1975.June

Whittemore, Mobil Oilforstaff Corporation,William C. attorney
of law.filed memorandum

PetroleumCole, Newdirector ofW. executive HampshireStacey
Council, filed memorandum.

Haslam, for ExxonrelationsRobert T. senior representativespublic
U.S.A., filed memorandum.Company,

for Mobil OilWilliam attorney Corporation,regionalDalgetty,J.
memorandum.filed


